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A WORD FROM THE EDITOR

In Volume 6 of the edition “Monumenta Srebrenica“ we talked about
the phenomenon and meaning of the culture of remembering for the whole
socio-historical existence of social groups, first and foremost, nations and
states. In the last, Volume 7 of the edition “Monumenta Srebrenica“, we
discussed only one, specific form of collective consciousness of Bosniaks,
that has developed recently, and that is self-shame, and we can also call it
self-hatred, auto-chauvinism and the like, but that form of consciousness is
very similar to the inferiority complex, that essentially degrades one’s own
and values other cultural, traditional, political, religious and other life values.
It is a completely different issue of the cause of the emergence of such a form
of collective consciousness, but they are surely in the totality of the sociohistorical conditions of life; perhaps more appropriate is the term survival of
Bosniaks as a people and nation in the last two centuries that are characterized
with the continuous crimes of genocide against them. Exposed to genocidal
suffering and permanent genocidal threat, Bosnians have had the opportunity
to often live in a position of “enigmatic swing” instead of the life of a decent
free man and the people, not because they want this position, but they had to
form it as a political and cultural necessity in order to survive. Unfortunately,
Bosniaks are still in such a social, cultural, political and ideological reality.
One of the manifestations of Bosniak collective consciousness today is
the uncritical acceptance of others’ opinions and suggestions, especially if they
come from the “authority” of the representatives of the so-called “international
community”, without thinking much about the long-term consequences
of accepting such proposals. Let us just recall that the state of Bosnia and
Herzegovina, during the war against the Bosnian-Herzegovinian society and
state, handed over the Srebrenica enclave to management and protection to
the United Nations Organization, which proclaimed Srebrenica a “UN Safety
Zone”.1 As we know this same “international community”, and it is made
up of the most powerful countries in the world, those who are members of
the UN Security Council did not want, and it could because it was powerful,
to secure the lives of Bosniaks detained in the Srebrenica enclave, read the
1

On 16 April 1993, the UN Security Council adopted a resolution proclaiming Srebrenica
“safety zone that must not be attacked by arms or be exposed to any hostile act.“
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largest concentration camp on the planet Earth at the end of the twentieth
century. On the contrary, it allowed the Army and the Police of the Republic
of Srpska, with the failure of the Republic of Serbia to prevent, and it could,
to commit the crime of genocide against the Bosniaks of the “UN Safety
Zone of Srebrenica” in July 1995. Therefore, only two years after assuming
the obligation to “protect” the Bosniaks of Srebrenica because “safety zone”
should “not be attacked or exposed to any other hostile act“, genocide occurred
in Srebrenica. To date, all the above claims have been proved through legally
valid judgments before the International Criminal Tribunal for the former
Yugoslavia in The Hague, the Court of Bosnia and Herzegovina and foreign
courts, primarily the German ones. 2
We have exposed these indisputable facts because the presence of
“international community“ in Bosnia and Herzegovina still significantly
influences the state and prospects of the development of Bosnia and Herzegovina
as a state and Bosniaks as its quintessential content. It is justifiable to ask
a question: if “the international community“ betrayed “the UN Safety Zone
Srebrenica“ in 1995, can it do the same to the state of Bosnia and Herzegovina
and the victims of genocide when the conditions are met, e.g. in 2025. Failing
to do enough to build a functional state, rationalizing its irrational Dayton
shirt and putting on the Brussels one, leaving Bosnia and Herzegovina without
protection of the NATO alliance raises suspicion that Bosniaks in Bosnia and
Herzegovina can experience the same thing that happened in the “UN Safety
Zone Srebrenica“ in 1995. In order to prevent that, Bosniaks must rely on
themselves more, which means: rely on their own rather than others’ wisdom,
rely on their own strength, knowledge, economy, politics and other segments
of independence, surely without neglect any benevolent suggestion and help.
Perhaps the best reminder of self-reliance and self-care is expressed in the
folk sayings “If you want to get things done, do it yourself“ and “you are on
your own“. In order for Bosniaks to build awareness for the need to rely on
their own strength primarily (cultural, spiritual, political, economic, military,
scientific, patriotic etc.), it is necessary to permanently critically examine their
daily activities in every sphere of their lives and in particular in the sphere of
culture. Let us not forget that in addition to others culture has the protective
function of society and the state.“ The protective function of culture primarily
protects individuals from losing one’s own identity. In addition to protection of
identity, culture protects man from both adverse and natural influences, such
as wars, diseases, etc. This function of culture is also reflected in the protection

2
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More details in: Vedad Gurda, Procesuiranje genocida u Bosni i Hercegovini pred
međunarodnim, domaćim i inostranim sudovima, „Monumenta Srebrenica“, knjiga 4,
Tuzla-Srebrenica, 2015, pp.35-68.

of one’s own culture from oblivion. This is achieved through a number of
cultural institutions, such as scientific, cultural and educational institutions,
archives, museums, libraries, etc. The significance of the protective function
of culture may be best illustrated with the fact that in the past many nations
disappeared when they failed to preserve their culture, or when culture was
unable to perform its protective function.“3 One of the most important cultural
facts, not only for the culture of memory, but for culture in general, is the
monumental culture, which is primarily based on the celebration of significant
dates and events, as well as the significant personages of a nation. Monuments
are “petrified“, crystallized symbols of the part of the social reality to which
they are related, and their primary function is to admonish, keep from
oblivion, transmit from generation to generation, warn, in one word to protect
national culture from oblivion. Monuments are not only statues of celebrities
or events, but also names of schools, streets, places, and in the widest sense
names of people. Even in this issue, Bosinaks are falling behind in comparison
to two other peoples in Bosnia and Herzegovina, especially in the Bosnian
Podrinje, as well. Bosnian Serbs and Bosnian Croats marked “their“ space
with symbols of their own national culture, while Bosniaks share “their“ space
on three parts. Space is here understood not only as territorial and geographic
space but as space in the widest sense of the word, cultural, artistic, political
and the like. In order to avoid confusion, we want to emphasize that we are
not asking for any type of exclusivity, closed circles of culture, education,
political territorialization, on the contrary, we are asking for affirmation of
the Bosnian openness for diversity but not in a manner that Croats name their
language Croatian, Serb name their language Serbian and Bosniaks name their
language BCS language. Bosniaks should also name their language Bosnian.
The Bosnian unity of diversity consists precisely of the simultaneous fully
equal affirmation of every Bosnian sub-identity, because only in that way every
Bosnian sub-identity will oppose one another, but, on the contrary, will be
recognized as Bosnian originality. It will tolerate, affirm, and not conflict, but
coexist in peace and respect of one’s own privacy and “necessary“ references
to one another.
Let us return to monuments and significant anniversaries. What it looks
like in Srebrenica and how Bosniaks refer to such an important issue. The
undeniable fact is that Srebrenica is globally known as one of the oldest cities
in Bosnia and Herzegovina and wider. Also, Srebrenica is globally known for
its mineral springs Crni Guber, registered as a cure in all medical encyclopedias
3

Jusuf Žiga, Adib Đozić, Sociologija, IV izdanje, BKC, Sarajevo, OFF-SET, Tuzla, 2013,
pp.349.
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in the world. Srebrenica is known as the city of silver, lead, zinc, tin, bauxite,
all precious metals. Unfortunately, in the late 20th century, Srebrenica also
became globally known for the crime of genocide against Bosniaks in “the
UN Safety Zone Srebrenica“ committed by the Army and the Police of the
Republic of Srpska. The crime of genocide is symbolized with the construction
of the Memorial Center Potočari-Srebrenica within which there is a cemetery
of all the victims of genocide. Today, when we say Srebrenica in real and
symbolic sense and meaning, it reminds us of the crime of genocide against
Bosniaks of Srebrenica in 1995 both in the European and world public. It does
not suit to those who deny and negate genocide, both domestic and foreign.
When it comes to the negation of genocide in Srebrenica, it is sometimes
completely direct, brutal, and sometimes perfidiously hidden. There are also
those who try to diminish the symbolic meaning of the Memorial Center
Potočari and its cemetery in a way that other contents, less significant, are
being imposed, or to impose and build other monuments in Srebrenica next to
the symbol of genocide the cemetery in Potočari that would replace and change
symbolic strength of the Memorial Center, or at least reduce its meaning and
symbolic voice. Precisely, it is the idea to build a “monument of peace“ in
Srebrenica. To be most explicitly clear, nobody is against peace, especially in
Srebrenica and Bosnia and Herzegovina who has at least some nerve, shame,
common sense and decency. But, for the construction of peace in Srebrenica
and Bosnia and Herzegovina, it is necessary to fulfill significant social,
political and cultural assumptions. The victims of genocide cannot accept the
construction of monument of peace as long as socio-political conditions for
peace are not achieved. What are those conditions? Prior to the construction
of a “monument of peace“, the denial of genocide in Srebrenica must stop and
at the same time adopt the law on banning the denial of genocide at the level
of Bosnia and Herzegovina. As long as genocide is being denied, there are
no minimal conditions for the construction of a “monument of peace“. The
discriminatory denial of the Bosnian language in the education system of the
Republic of Srpska should precede the construction of a monument of peace.
The next condition is the general discrimination in employment of Bosniaks in
public institutions of the Republic of Srpska, primarily in the police force and
educational institutions. Bosnian-Herzegovinian entity the Republic of Srpska
should, within its special ties with Serbia, solve the issue of charging a fee
for flooded land by the Bajina Bašta hydro power plant, and not only for the
Municipality of Srebrenica but also for other municipalities that have suffered
damage from the land-immersion while all revenues from the hydro-energetic
potential of the Drina River goes to Serbia. Those funds would significantly
contribute to the economic development of Srebrenica, and, thus, to the better
8

living conditions of all its citizens. The construction of spa and touristic
complex “Guber“ in Srebrenica would also contribute to better life of all the
citizens in Srebrenica as well, and also a faster return of persecuted victims of
genocide, which municipal and entity authorities could realize if they wish. I
believe that they do not want for a sole reason that every guest who would come
to Srebrenica in addition to nice memories would also bring the information on
the committed genocide. That is the basic reason why the construction of the
spa and touristic resort complex with hotels has been stopped in Srebrenica.
The same function would have the placement of the management of the zinc
and lead mine in Srebrenica where it actually belongs, and now we its facilities
are unknown. To abolish recently established the so-called “international
commission“ for Srebrenica and Sarajevo by the Parliamentary Assembly of
the Republic of Srpska in order to conduct a review of events in and around
Srebrenica in July 1995 and according to political instruction of those who
deny genocide, which was confirmed by relevant and official authorities. The
next condition to fulfill prior to civilized conversation about a “monument of
peace“ in Srebrenica is to stop proclaiming war criminals, i.e. those who have
been legally convicted of the crime of genocide and other war crimes. By
complying with these conditions, the wishes of the victims of genocide would
be met and those are: to admit the crime, to respect the victims of genocide,
not to discriminate against Bosniak returnees in the sphere of employment,
education and other spheres of life, and in that case the conditions for the real
peace would be fulfilled, and a “monument of peace“ would make sense and
symbolize the established justice for the victims of genocide and eliminate
the preconditions for a new genocide. Failing to meet these conditions, what
would a “monument of peace“ in Srebrenica mean? Primarily, it would serve
to diminish a symbolic meaning and strength of the Memorial Center with
a cemetery. What would it look like in a practical sense? A delegation from
Europe of the world would come to Srebrenica, lay flowers and ay homage
to the victims of genocide in the Memorial Center and then would go and
lay flowers on a “monument of peace“. Some delegation, e.g. Russian and
similar, European right-wing organizations, would not even come to honor the
victims of genocide but would lay flowers on a “monument of peace“ and thus
obliterate, blur, perfidiously remove the monument of genocide in Potočari
from the symbolic content. The media would report that flowers were laid on
a “monument to peace“. They would talk about peace, but not about genocide.
Noam Chomsky explained 10 strategies to manipulate people through the
media. One of the strategies is “redirect attention“. The construction of a
“monument of peace“ in Srebrenica before fulfilling the conditions mentioned
above has no other purpose than to “redirect attention“ from Srebrenica as a
9

symbol of genocide to an abstract narrative of peace for which no assumptions
have been made. A “monument of peace“ built up in such a way that does not
fulfill the necessary socio-political conditions would have the same role as the
establishment of the “UN Safety Zone Srebrenica“ in 1993. As the “UN Safety
Zone Srebrenica“ did not prevent genocide against Bosniaks, but instead “put
them to sleep“, deceived them, misled them to believe that the UN would
guard them, so this “monument of peace“, the “ redirection of attention“ from
the real genocide to false peace would prevent Bosniaks to think and gain
basic knowledge and understanding of the world in which they live and the
perspectives of their survival.
The justifiable question is raised, why a monument of peace was not
erected in Auschwitz, thy symbol of the crime of holocaust, or in Jasenovac
and Stara Gradiška, the symbols of Ustasha crimes in the Second World War,
or in Kragujevac, the symbol of the death of “a squad of pupils in one day“,
why there is no idea to erect a monument of peace in New York on the site of
the demolition of twin towers on 11 September 2001. The answer is simple, a
“monument of peace“ on those place would “redirect attention“ and diminish
a symbolic meaning of events that symbolize those places and that actually
happened and should warn in order for such crimes not to be repeated anywhere
else. If somebody really wants to erect a monument in Srebrenica that would
affirm peace, love, co-existence, communion and tolerance, there are many
events and persons that could be honored with the erection of a monument.
For example, first, to erect a monument to the Mothers of Srebrenica for
unselfish struggle for justice and truth, spreading messages of peace without
a single call for revenge. The second proposal, to erect a monument to Juraj
Dragišić, who was born in 1450 in Srebrenica, and who was a famous Bosnian
Franciscan, scholastic and philosopher. The third proposal is perhaps the most
needed and the most justified when it comes to peace and protection of human
lives and rights: to erect a monument to Bosnian Oskar Schindler and that
was a respectable Imam from Srebrenica Alija (Jusuf) Klančević (1888-1952)
who organized and protected from execution 3,500 Serbs from the County of
Srebrenica in 1942, who were detained in a camp in Srebrenica held by Crna
Legija and their Commander Jure Francetić. We are limited with the space and
intention of the text but dozens of similar cases could be listed here. In the end,
let us repeat, nobody is against peace and a “monument of peace“, especially
the victims of genocide, but before such a monuments is erected it is necessary,
moral, humanly and correctly to achieve socio-political, economic and cultural
assumptions for peace not only in Srebrenica but in the whole territory of
Bosnia and Herzegovina first, and those are primarily non-discrimination of
people on any ground and the prohibition of the denial of genocide. Without
10

the fulfillment of these prerequisites, a “monument of peace“ would only
function to “redirect attention“ from the symbol of Srebrenica as a planetary
symbol of the actual genocide against Bosniaks to a symbol of abstract and
false peace.
Dear readers, you have the opportunity to read nine original
scientific papers structured in four thematic chapters in the eighth volume of
“Monumenta Srebrenica“. In the first chapter respectable authors dealt with
the topic of genocide, as the title itself points. We tried to make one whole
of texts that deal with the practice of the International Criminal Tribunal for
the ex-Yugoslavia and specific court judgments and legal qualifications of
crimes of genocide which Dr Sabina Subašić-Galijatović, Research Associate,
elaborated on. The second text is Genocide in Srebrenica: Joint Criminal
Enterprise by Dr Meldijana Arnaut-Huseljić, Research Associate. Dr Dževad
Mahmutović, Associate Professor, wrote Court Proceeding and Verdict to
Radovan Karadžić – Chronology and Confirmation of Genocide in Bosnia
and Herzegovina. The fourth text is Camps and Places of Illegal Detention
of Bonsiaks in Višegrad during the 1992-1995 Aggression by Dr Ermin Kuka,
Research Associate. Finally, the fourth text is Understanding Forgiveness in
the Works of Anre Johan Vetlesen written by Dr Rasim Muratović, Associate
Professor and M. Phil. Midhat Čaušević, Senior Assistant. The second chapter
titled Actual Legal Topics contains a text The State of Public Registration of
Real Estate in Bosnia and Herzegovina and Possible Directions of Reform
is written by Dr Hamid Mutapčić, Associate Professor and a lawyer Faruk
Đozić, M. Phil. The intention is to introduce readers with the problem of
ownership and registration of real estate through this and future texts. There
are two texts in the third chapter From the Past of the Bosnian Podrinje. The
first text A Contemporary Document on Šaih Hamza from Orlovići wrote Dr
Adem Handžić, and it reminds us of the 500th anniversary of the construction
of the tekye in Konjević Polje, because this year marks its 500th anniversary
that the existence of Bosniaks in the Bosnian Podrinje is directly connected
to. Kemal Nurkić, M. Phil. wrote the second text Bosniak-Muslim Population
in the Hajji Iskender Quart in Srebrenica in the mid-19th century. The fourth
chapter, which we introduce from this volume, is titled In Memoriam and will
address the memory of all mothers of Srebrenica whose sons, husbands and
brothers were killed in the crime of genocide. In this issue we will remember
Hatidža Mehmedović, the long-time president of the “Mothers of Srebrenica“,
who passed away last year. We will use the opportunity to invite you not only
to read “Monumenta Srebrenica“ but also to research, write and publish texts.
The Editorial Board is available to you for any kind of suggestion and help.
Professor Adib Đozić
11
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Dr Sabina Subašić-Galijatović, Research Associate

CRIMINAL LIABILITY IN THE PRACTICE OF THE
INTERNATIONAL CRIMINAL TRIBUNAL FOR THE
FORMER YUGOSLAVIA
Summary
The International Criminal Tribunal for the former Yugoslavia (ICTY)
was established to determine the responsibility of individuals for committing
crimes. In their practice, various court panels of this tribunal met with issues
inherent in mass crimes, such as crimes against humanity and the crime of
genocide - the participation of several persons in the planned and jointly
conceived collective criminality, in a large number of cases without explicit
norms in its Statute, which would adequately respond to the determination
of liability. In the field of determining individual responsibility, the ICTY
significantly developed its jurisprudence, which is the subject of this paper.

Introduction
“It is in the nature of mankind that every act, once enrolled
in the history of mankind, remains a re-possibility, even for
a long time after its reality is drowned in the past (...).”1
Historically, international law has long been focused on interstate
relations; Consequently, the responsibility of individuals for internationalunlawful acts remained outside the scope of international law. The establishment
of individual criminal responsibility for the first time appeared before the
International Military Tribunal in Nuremberg, which based its indictment on
the individual responsibility of the accused and the responsibility based on
belonging to a particular group or organization, as part of a common plan or
conspiracy (Count 1 of the Nuremberg Tribunal Indictment).2 In the course
1
2

Arendt H., Eichmann a Jerusalem- rapport sur la banalité du mal, Ed. Gallimard, Paris,
1966, pp. 472-473.
“Hermann Wilhelm Göring, Rudolf Hess, Joachim von Ribbentrop, Robert Ley, Wilhelm
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of the Nuremberg process, the legal doctrine had already talked about a
“revolution,” where “punishment that appears in the law of the state, whether
in peace or in war, is placed under the discipline of law” appears in the
“criminal law field”.3
In the further development of international law on liability, the ICTY
Statute knew two types of responsibility: the individual responsibility of the
perpetrators and the responsibility of the superiors. Already in its first cases, on
the basis of the Statute’s norms, the ICTY established the principle of individual
criminal responsibility. Referring to the Report of the UN Secretary-General,4
the Tadić Trial Panel, stressed that “all persons involved in the planning,
preparation or execution of serious violations of international humanitarian
law in the former Yugoslavia contribute to the commission of violations and
are therefore personally responsible.”5 The participation in the commission of
a crime is, therefore, a basic element for one person to be held accountable.
Participation modes may be different and do not have to be direct in order to
establish accountability; the ICTY legal practice shows that participation does
not have to be merely an act, but an act of omission.6 Article 7 (1) of the ICTY

3
4
5
6
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Keitel, Ernst Kaltenbrunner, Alfred Rosenberg, Hans Frank, Wilhelm Frick, Julius Streicher,
Walter Funk, Hjalmar Schacht, Gustav Krupp von Bohlen und Halbach, Karl Dönitz, Erich
Raeder, Baldur von Schirach, Fritz Sauckel, Alfred Jodl, Martin Bormann, Franz von Papen,
Arthur Seyss-Inquart, Albert Speer, Constantin von Neurath et Hans Fritzsche, Individually and
as Members of Any of the Following Groups or Organizations to which They Respectively
Belonged, Namely: Reichsregierung (Reich cabinet), Korps der Politischen Leiter der
NationalsozialistischenDeutschenArbeiterpartei (Leaderchip corps of the Nazi party),
Schutzstaffeln der NationalsozialistischenDeutschenArbeiterpartei (commonly know as
the “SS”), Sicherheitsdienst (commonly known as the “SD”) ; la GeheimeStaatspolizei
(commonly known as the “Gestapo”); Sturmabteilungen. der NSDAP (commonly known
as the “SA”) ; and General staff and High command of the German Armed Forces, all
as defined in Appandix”, Indictment International Military Tribunal the United States
of America, the French Republic, the United Kingdom of Great Britain and Northern
Ireland, and the Union of Soviet Socialist Republics, Avalon Project- Documents in Law,
History and Diplomacy, Yale Law School, Lillian Goldman Law Library.
De La Pradelle A., “Révolutiondans le droit penal international”, in Eugene Aroneanu,
Le crime contrel’humanité, Les éditionsinternationales, Paris, 1946, p. 8, 11.
United Nations, Security Council, Report of the Secretary-General pursuant to paragraph
2 of Security Council Resolution 808 (1993), S/25704, 3 May 1993, Paragraph 54.
ICTY, Prosecutor versus Duško Tadić called “Dule”, IT-94-1-T, Opinion I Verdict. 7
May 1997, Paragraph 661.
“The basic premise must be that in international law, just like in national systems, the
basis of criminal responsibility is the principle of personal vindication: no one can be
held criminally liable for acts or transactions in which he was not personally involved
or in which he did not participate in any another way (nulla poena sine culpa) “, ICTY,
IT-94-1-A, Prosecutor v. Duško Tadić called “Dule “, Appeal Chamber, 15 July 1999,
Paragraph 186.

Statute that sets out the forms of liability reflects the principle of criminal law,
according to which criminal responsibility of individuals exists not only in the
case of physical crimes, but also in the case of different forms of participation
and contribution to the crime “in some other way” sufficiently connected with
the crime:
“The person who planned, instigated, ordered, committed or otherwise
assisted and supported the planning, preparation or execution of any
of the criminal offenses listed in Articles 2-5 of the Statute, bears
individual responsibility for that criminal offense.”
The ICTY jurisprudence identified elements of different categories of
individual criminal responsibility under Article 7 (1) of the Statute: planning,
encouraging, ordering, committing, aiding and abetting, and through individual
cases, also developed responsibility for a joint criminal enterprise.
Basic forms of individual criminal liability (planning, incitement,
ordering, committing, aiding and abetting)
Planning, as a form of responsibility under Article 7 (1) of the Statute
of the ICTY, is defined as the participation of one or more persons in the
“conceiving of the commission of a criminal offense, in the preparatory phase,
as well as in the implementation phase”.7 The main element for this aspect of
responsibility is the criminal intent, that is, that the person intended to commit a
criminal offense directly or indirectly, and that s/he acted according to the plan.8 It
is customary for this form of responsibility to include it along with other aspects
that, in addition to planning, include incitement, ordering and aiding and abetting
crimes, and most often within a joint criminal enterprise, as a separate form of
responsibility. Thus, in the Karadžić case, “in addition to criminal responsibility
arising from his involvement in joint criminal enterprise, Radovan Karadžić is
individually responsible for planning, instigating, ordering or aiding and abetting
crimes for which he is charged in this Indictment”. As for planning (as a form
of responsibility9) it is stated that it includes “formulating, promoting and/
7
8
9

ICTY, IT-95-14-T, Prosecutor v. Tihomir Blaškić, Trial Chamber I, Verdict, 3 March
2000, Paragraph 279; ICTY, IT-98-33-T, Prosecutor v. Radislav Krstić, Trial Chamber,
Verdict, 2 August 2001, Paragraph 601.
ICTY, IT-95-14-T, Prosecutor v. Tihomir Blaškić, Trial Chamber I, Verdict, 3 March
2000, Paragraph 278.
See more in: cases Milošević, IT-02-54, “Kosovo, Croatia and Bosnia”; Krajišnik, IT00-39, “Bosnia and Herzegovina”; Plavšić, IT-00-39 I 40/1, “Bosnia and Herzegovina”;
Stanišić and Župljanin, IT-08-91, “Bosnia and Herzegovina”; Mladić, IT-09-92; IT-98-
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or encouraging the development and implementation of the SDS policy and
Bosnian Serb state institutions aimed at achieving the goal of a joint criminal
enterprise and/or participating in it” with the aim of permanently removing
Bosnian Muslims and Bosnian Croats from areas where the Bosnian Serbs were
claiming their rights (…).10
Responsibility for incitement has already been developed in the
ICTY’s first cases. Recalling the definition of this type of responsibility given
in the Akayesu case before the ICTR11, the Trial Chamber in the Blaškić
case defined the incitement as “the second person’s instigation to commit a
criminal offense”, which can be executed both by act and omission and that it
is necessary to prove that there is a “causal relationship between the incitement
and the commission of an objective element of a criminal offense.”12 This
position was confirmed in the Kvočka case, where the judges explained in
more detail the actus reus and the conditions for the mens rea responsibility
for incitement:
“The Actus reus sought for the “encouragement” of crime is any
behavior of the accused, by which the other person is encouraged to act
in a certain way. This element is satisfied if it is proven that the conduct
of the Accused was a factor, which clearly contributed to the conduct of
another person or persons. It is not necessary to prove that the criminal
offense would not have been committed without the participation of the
Accused. The required mens rea is that the Accused intended to provoke
or lead to the commission of the crime or was aware of the significant
possibility that the probable consequence of his actions would be the
commission of a crime”13
Ordering, as a form of individual criminal responsibility, has been
elaborated in detail in the ICTY jurisprudence. Individual liability on the basis
33-T, Krstić; Mejakić and others, IT-02-56, “Omarska and Keraterm Camps”; Kvočka
and others IT-98-30, “Omarska, Keraterm and Trnopolje Camps “; Kunara and others,
IT-96-23 i 23/1, “Foča”; Prli ć and others, IT-04-74; Ražnatović Željko-Arkan, IT-97-27;
Sikirica and others, IT-95-8, “Keraterm Camp”; Stanišić and Simatović, IT-03-69, Simić
and others, IT-95-9, “Bosanski Šamac”; Stakić, IT-97-24, “Prijedor”; Šešelj, IT-03-67;
Talić, IT-99-36/1, “Bosanska Krajina”; Todorović, IT-95- 9/1, “Bosanski Šamac”.
10 ICTY, IT-95-5 / 18-PT, Prosecutor v. Radovan Karadžić, Third Amended Indictment, 19
October 2009, Paragraphs 30-31.
11 ICTR-96-4-T, The Prosecutor v. Jean-Paul Akayesu, Trial Chamber, Verdict, 2 September
1998, Paragraph 481.
12 ICTY, IT-95-14-T, Prosecutor v. Tihomir Blaškić, Trial Chamber I, Verdict, 3 March
2000, Paragraph 280.
13 ICTY, IT-98-30/1-T, Prosecutor v. Miroslav Kvočka, Dragoljub Prcać, Milojica Kos,
Mlađo Radić, Zoran Žigić, Trial Chamber, Verdict, 2 November 2001, Paragraph 252.
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of the orders referred to in Article 7 (1) of the Statute of the ICTY can be
attributed to each person, although in certain respects it may be similar to
the responsibility of the superior referred to in Article 7 (3) of the Statute
of the ICTY, it differs from the fact that the responsibility for ordering
Article 7 (1) can be attributed only in the case of doing, and not omissions.
Article 7 (1) of the ICTY Statute provides that perpetrators of crimes from
the ICTY Statute may be criminally liable if they committed acts only in a
conscious knowledge of the act. It is also a fundamental difference from the
responsibility of the superior referred to in Article 7 (3) of the Statute, where
it is not necessary for the superior to know, but it is sufficient only that he
“had reason to know” that his subordinates committed the offense without
taking the necessary or reasonable measures to prevent acts or punish the
perpetrators. Consequently, responsibility for ordering is the responsibility for
doing, while the responsibility of the superior is based on failing to prevent or
omission. Regarding the responsibility for ordering, the ICTY took the view
that the responsibility for ordering required the relationship of subordination
between the author and the executor and that it was not necessary for the order
to be given in a written or other specific form and that it could be both explicit
and implicit.14 This reasoning was also accepted by other Trial Chambers:
“The Trial Chamber considers that ‘ordering’ refers to ‘a person in the
position of authority who uses that position to convince another person
to commit a criminal offense’. The person ordering must have a mens rea
wanted for the criminal offense he was charged with, and he must have
been aware of the considerable likelihood that the execution or some
other form of contribution to the execution of that order would result
in a criminal offense being committed. The Trial Chamber, however,
considers that additional conviction for issuing an order in relation to a
particular criminal offense is not appropriate when it is established that
the Accused was the same who committed offense.”15
It follows from the ICTY legal practice that a superior may be
prosecuted for the responsibility for ordering under Article 7 (1), whatever
form of an issued order, and regardless of whether the order was given directly
or indirectly. It is only necessary to prove that the order was issued and that
there is an intention of the authorizing officer to commit the crime.16
14 ICTY, IT-95-14-T, Prosecutor v. Tihomir Blaškić, Trial Chamber I, Verdict, 3 March
2000, Paragraph 281.
15 ICTY, IT-97-24-T, Prosecutor v. Milomir Stakić, Trial Chamber, 31 July 2003, Paragraph
445.
16 ICTY, IT-95-14/2-T, Prosecutor v. Dario Kordić and Mario Čerkez, Trial Chamber, 26
February 2001, Paragraph 388.
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The act as a form of individual responsibility within the meaning of
Article 7 (1) of the Statute was defined and then elaborated before several
ICTY Trial Chambers. Thus, the term “perpetration” in the first cases that
dealt with this issue was interpreted as a physical or direct commission of a
criminal offense by the accused or is his failure if he does not act in accordance
with the rules of international humanitarian law.17 The Actus reus sought for
the commission of a crime consists in the fact that the Accused participated,
whether physically or otherwise, in the material elements of the crime, by
doing or by omission. The required element of consciousness (mens rea) for
committing is that the perpetrator acted with awareness that the probable
consequence of his act or omission would be a criminal offense.18 In addition,
there may be several perpetrators of the same criminal offense, when the
behavior of each of them meets the necessary elements of the definition of a
material criminal offense.19 From the foregoing, however, it follows that the
above definition includes only the direct perpetrator of the offense. On the
other hand, the ICTY, in its later practice, extended this definition and referred
to it as indirect perpetrators. Thus, in the Stakić case, the Trial Chamber gave
a definition, which, besides the direct perpetrator, includes the subordinator:
“The Trial Chamber gives priority to the definition of ‘perpetration’ in
the sense that the accused, whether physically, or in any other direct or
indirect manner, by his positive actions, that is, if there is an obligation
of action - omissions, participates individually or together with others in
the material elements of the criminal works for which they are charged.
The Accused himself does not have to participate in all aspects of
incriminated behavior.”20
This Trial Chamber, while clarifying the term “indirectly”, called for
indirect participation, as defined in the German law - “perpetrator behind the
perpetrator” (mittelbare Täterschaft), and stated that these terms are usually
used in the context of economic crime or other forms of organized crime.21
17 See: ICTY, IT-94-1-A, Prosecutor v. Duško Tadić called “Dule“, before Trial Chamber,
15 July 1999, Paragraph 188; ICTY, Prosecutor v. Dragoljub Kunarac Radomir Kovač and
Zoran Vuković, Trial Chamber, Verdict, 22 February 2001, Paragraph 390; See also: ICTY,
second-degree verdict in the Nahiman case, Paragraph 478.
18 ICTY, IT-98-30/1-T, Prosecutor v. Miroslav Kvočka, Dragoljub Prcać, Milojica Kos,
Mlađo Radić, Zoran Žigić, Trial Chamber, Verdict, 2 November 2001, Paragraph 251.
19 ICTY, Prosecutor v. Dragoljub Kunarac, Radomir Kovač and Zoran Vukovic, before
Trial Chamber, Verdict, 22 February 2001, Paragraph 390.
20 ICTY, IT-97-24-T, Prosecutor v. Milomir Stakić, before Trial Chamber, Verdict, 31 July
2003, Paragraph 439.
21 ICTY, IT-97-24-T, Prosecutor v. Milomir Stakić, before Trial Chamber, Verdict, 31 July
2003, Paragraph 439, fn. 942.
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The Trial Chamber took up similar position in the Kvočka22 case. From the
foregoing, it is noticeable that the ICTY has set the concept of perpetrators and
co-perpetrators in terms of joint action in the material elements of a criminal
offense, where the offense may be in common, but materialized through the
physical execution of one of the sponsors, thereby obtaining the status of a
direct perpetrator. Co-perpetration, or indirect commission, as follows from
the ICTY legal practice, may have different modalities. The judges in the
Tadić case were precisely faced with the question of the qualification of the
accused, who did not directly commit the offenses he was charged with, but
was present during the commission and participated in them in a certain way.23
Participation, therefore, can have different forms and enables the establishment
of modalities of co-perpetration. Thus, from the ICTY legal practice, it can
be concluded that the perpetrator may be a person who issued an order,
instigated or participated in a joint criminal enterprise, and his responsibility
is established within these types of responsibilities.
Aidinge and abetting, as a type of individual criminal responsibility,
is a form of responsibility for accomplices. The contribution of aider and
supporters can take the form of concrete help, encouragement or moral support,
which significantly influence the commission of a criminal offense.24 Aiding
may consist of acts or omissions, and may take place before, during, or after
the commission of a criminal offense.25 The Trial Chamber’s judgment in the
Kunarac et al. case combines the elements of this form of responsibility from
the previous jurisprudence and points out that “the act of aid must not be the
cause of the main perpetrator’s act”.26 The mere presence at the crime scene
is not crucial for aiding and abetting, unless the presence has had a significant
impact on the main perpetrator, in terms of justification or encouragement.27
22 ICTY, IT-98-30/1-T, Prosecutor v. Miroslav Kvočka, Dragoljub Prcać, Milojica Kos,
Mlađo radić, Zoran Žigić, before Trial Chamber, Verdict, 2 November 2001, Paragraphs
250-251.
23 ICTY, IT-94-1-T, Prosecutor v. Duško Tadić called “Dule”, Opinion and Verdict, 7 May
1997, Paragraph 637.
24 ICTY, IT-95-17/1-T, Prosecutor v. Ante Furundžija, Verdict, 10 December 1998,
Paragraphs 235 and 249.
25 ICTY, IT-95-14-T, Prosecutor v. Tihomir Blaškić, before Trial Chamber, Verdict, 3
March 2000, Paragraph 285; ICTY, IT-95-17/1-T, Prosecutor v. Anto Furundžija, Verdict, 10
December 1998, Paragraph 232; ICTY, Prosecutor v. Dragoljub Kunarac, Radomir Kovač and
Zoran Vuković, before Trial Chamber, Verdict, 22 February 2001, Paragraph 391.
26 ICTY, IT-95-17/1-T, Prosecutor v. Anto Furundžija, Verdict, 10 December 1998, Paragraph
232; ICTY, Prosecutor v. Dragoljub Kunarac, Radomir Kovač and Zoran Vuković, before Trial
Chamber, Verdict, 22 February 2001, Paragraph 391.
27 ICTY, IT-94-1-T, Prosecutor v. Duško Tadić called “Dule”, Opinion and Verdict, 7 May 1997,
Paragraph 689; ICTY, IT-95-17/1-T, Prosecutor v. Anto Furundžija, Verdict, 10 December
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The mens rea of aiding and abetting is in the knowledge that acts made by
an aider and a supporter assist the main perpetrator in the commission of a
specific criminal offense. The aider and the supporter do not have to share the
same mens rea as the main perpetrator, but they must know the mens rea of the
perpetrator and the basic elements of the crime and make a conscious decision
to act, with the knowledge that they support the commission of the crime.28
Thus, the Appeals Chamber in the Krstić case concluded:
“The fact that the Trial Chamber did not individually listed the
members of the Main Headquarters of the Army of the Republic of
Srpska as the main participants in the genocidal undertaking does not
deny the conclusion that Radislav Krstić was aware of their genocidal
intentions. The Accused may be found guilty of aiding and abetting
in a crime, for which a special intent is required, and when the main
perpetrators are not tried and their identity is not established.”29
Joint criminal enterprise as an act of liability
The joint criminal enterprise as a form of individual responsibility
under Article 7 (19 of the ICTY Statue, although not implicitly contained in
this standard, has been significantly developed through the ICTY legal practice
in order to establish individual participation in the criminal phenomenon
of collective nature, such as the crimes against humanity and the crime of
genocide and also to sanctione mass crimes, through identification of the
collective project and the was in which it was carried out.30 The ICTY doctrine
was the subject of detailed discussions before the ICTY to cover the direct
accountability of a large number of individuals who have committed a large
number of logistically complex crimes in cooperation.31 It has been applied
in many processes in order to link the crimes to senior officials when those

28
29
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1998, Paragraph 232; ICTY, Prosecutor v. Dragoljub Kunarac, Radomir Kovač and Zoran
Vuković, before Trial Chamber, Verdict, 22 February 2001, Paragraph 393.
ICTY, IT-94-1-A, Prosecutor v. Duško Tadić called “Dule”, before Trial Chamber, 15
July 1999, Paragraph 229; ICTY, Prosecutor v. Dragoljub Kunarac, Radomir Kovač and
Zoran Vuković, before Trial Chamber, Verdict, 22 February 2001, Paragraph 392.
ICTY, IT-98-33-A, Prosecutor v. Radislav Krstić, 19 April 2004, Paragraph 143.
Elisabeth Claverie, Rafaelle Maison, „L entreprise criminelle commune devant le
Tribunal penal international pour l ex Yougoslavie“, in P. Truche, „Juger les crimes
contre l humanite vingt ans apres le proces Barbie“, ENS Editions, Lyon, pp. 183-205,
2009.
See more in: ICTY, IT-98-33-T, Prosecutor v. Radislav Krstić, before Trial Chamber,
Verdict, 2 August 2001, Paragraphs 610 -646.

crimes were physically committed by others, remote in both geographical
and hierarchical terms.32 Already in the first cases, the ICTY judges faced the
participation of a large number of persons and sought a way to determine their
individual responsibility. Thus, in the first cases they considered, the judges
concluded that the very nature of many international crimes, which appear
in wartime situations, are such that “most of these crimes are not the result
of criminal tendencies of individuals, but are a manifestation of collective
criminality.”33 Since the ICTY Statute did not provide for JCE as a form
of liability, the ICTY judges sought the answers to this issue in sources of
international law, such as customary international law.34 Thus, in the Tadić
case, the ICTY judges began to use and develop the doctrine of the JCE under
the name “joint intention” or “criminal enterprise”. Referring to earlier relevant
case law, the ICTY judges in the present case concluded that the concept of
common intention includes three different categories of collective crime:
The first category consists of cases in which all co-defendants, acting
jointly, have the same criminal intent, as for example the formulation of a
plan among co-perpetrators to commit murder and when, implementing this
common plan (even if each of the co-perpetrators performs a different role in
within the framework of the plan), they all still intend to kill.35
The second category of JCE refers to organized concentration camps
and this category of JCE sanctioned the participation of co-perpetrators as
members of military or administrative structures in systematic crimes.36
32 See: case Brđanin, Karadžić, Krajišnik, Krstić, Mladić, Milošević S., Plavšić, Prlić and
others, Stakić, Stanišić J. and Simatović, Stanišić M. and Župljanin.
33 ICTY, IT-94-1-A, Prosecutor v. Duško Tadić called “Dule”, before Trial Chamber, 15
July 1999, Paragraph 191.
34 ICTY, IT-94-1-A, Prosecutor v. Duško Tadić called “Dule”, before Trial Chamber, 15
July 1999, Paragraph 194.
35 ICTY, IT-94-1-A, Prosecutor v. Duško Tadić called “Dule”, before Trial Chamber, 15
July 1999, Paragraphs 193-201. See more in: ICTY, IT-95-17/1-T, Prosecutor v. Ante
Furundžija, Verdict, 10 December 1998, Paragraph 232; ICTY, IT-04-74-T, Prosecutor of
the ICTY v. Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoje Petković, Valentin
Ćorić and Berislav Pušić, Trial Chamber III, Verdict, 29 May 2013, Volume I, Paragraph
203; ICTY, IT-97-24-A, Prosecutor v. Milomir Stakić, before Trial Chamber, Verdict, 22
March 2006, Paragraph 85.
36 ICTY, IT-94-1-A, Prosecutor v. Duško Tadić called “Dule”, before Trial Chamber, 15 July
1999, Paragraphs 202 and 203; ICTY, IT-97-24-A, Prosecutor v. Milomir Stakić, before
Trial Chamber, Verdict, 22 March 2006, Paragraph 65; ICTY, IT-04-74-T, Prosecutor of
the ICTY v. Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoje Petković, Valentin
Ćorić and Berislav Pušić, Trial Chamber III, Verdict, 29 May 2013, Volume I, Paragraph
204.
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The third category of JCE relates to cases in which “one of the
perpetrators commits an act which, although out of a common plan, is
nevertheless a natural and foreseeable consequence of the execution of
this common intention.” An example of this category of JCE is “a common
intention shared by an entire group to force members of an ethnic group
forcibly removed from their city, village, or region (to perform “ethnic
cleansing”), with the consequence that, during the same, one or more victims
be shot and killed”.37
The material element (actus reus) of the JCE is the same for all three
categories and includes the involvement of several persons in the commission
of the crime and the existence of a common plan. Persons involved in the
commission of crimes do not need to be part of a military, political or
administrative structure.38 This participation does not necessarily involve
the commission of a specific criminal offense (e.g. murder, extermination,
torture, rape, etc.), but it may also consist in aiding or contributing to the
execution of a common plan or intent. Also, the responsibility for the crime
committed by other persons outside the JCE can be attributed to a JCE
member, if it served the principal, acting in accordance with a joint plan
within the JCE.39 As for the joint plan for the commission of a criminal
37 ICTY, IT-94-1-A, Prosecutor v. Duško Tadić, called “Dule”, before the Appeals Chamber, 15
July 1999, Paragraphs 204-232; ICTY, IT-97-24-A, Prosecutor of the Court against Milomir
Stakić, Appeals Chamber, Verdict, 22 March 2006, Paragraph 98.
38 “The Defense further claims that Radislav Krstić should not be held guilty of crimes
committed in Potočari on 12 and 13 July 1995, because until July 13, 1995, the
commander of the Drina Corps was General Živanović. This argument is irrelevant. The
responsibility of Radislav Krstić for the crimes committed in Potočari stems from his
personal involvement in a joint criminal enterprise to forcibly transfer civilians. This
opportunistic crime was a natural and foreseeable consequence of this joint criminal
enterprise. The fact that Krstić was convicted for those crimes is not related to his
position in the headquarters of the Drina Corps at the time of their execution. The appeal
of Radislav Krstić to the conviction for opportunistic crimes committed in Potočari,
which are natural and foreseeable consequence of his participation in a joint criminal
enterprise of forcible transfer, is dismissed”, the ICTY, IT- 33-A, Prosecutor v. Radislav
Krstić, before Appeal Chamber, Verdict, 19 April 2004, Paragraph 151.
39 In the Krstić case, the Trial Chamber found that there were two JCEs, one aimed at “displacing
Bosnian-Muslim women, children and old people from Potočari on 12 and 13 July” and
“creating a humanitarian crisis that will support this endeavor” and another with the aim
of “killing Bosnian Muslim military men in Srebrenica”. Accordingly, the Accused was
found guilty of inhumane acts and persecutions as crimes against humanity on the basis of
his participation in the first JCE, and for genocide based on his participation in another JCE.
The participants of both JCEs were only high political and military leaders of the Bosnian
Serbs, while the perpetrators were not. See more in: ICTY, IT-98-33-T, Prosecutor v. Radislav
Krstić, Trial Chamber, Verdict, 2 August 2001, Paragraphs 601, 611, 613, 617-618, 644-645.
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offense, it does not have to be previously agreed or formulated, but can be
improvised on the spot.40
From the jurisprudence of the ICTY, the required material element (actus reus)
for all three categories of JCE is the participation of “several persons who do
not need to be organized into a military, political or administrative structure”,
then “a common plan, idea or intention” do not have to be agreed in advance,
but can be improvised on the spot, and only “the participation of the Accused
in a joint plan, which involves the commission of one of the crimes envisioned
by the Statute”.41 Unlike the material element, the conditions for proving intent
(mens rea) are different for all three categories of the JCE. The first category
of JCE requires “the intention to commit a criminal offense”, which is shared
by all perpetrators. The second category of the JCE requires “awareness of the
abuse system (proven, either by explicit testimony, by drawing a reasonable
conclusion, based on the position of the authorities of the Accused), as well
as the intention to implement this commonly agreed system of abuse.” For
the third category, the intention is to participate and implement a common
intention and contribute to the joint criminal enterprise and the commission of
the criminal offense of the group.42
Through the analysis of the case, which contains this form of responsibility,
it is noticeable that the indictments raised before the pronouncement of the
second instance judgment Tadić do not contain in a significant scope this
form of responsibility, although the situation described in these indictments
corresponds to the categories of JCE, in the cases Kunarac, Janković,
Zelenović. Although the factual evidence referred to the existence of elements
for the first and second categories of JCE (joint participation in planning and
commissioning of crimes, the same objective with the same criminal intent
shared by all participants, organized system in various detention facilities),
this form of responsibility was not applied in the listed cases. However, cases
involving multiple persons in committed crimes, following a second-instance
judgment, Tadić, in a large proportion contain this form of responsibility.43
40 See more in: ICTY, IT-94-1-A, Prosecutor v. Duško Tadić, called “Dule”, before Appeal
Chamber, 15 July 1999, Paragraph 227; ICTY, IT-04-74-T, Prosecutor of the International
Tribunal v. Jadranko Prlić, Bruno Stojić, Slobodan Praljak, Milivoje Petković, Valentin Ćorić
and Berislav Pušić, Trial Chamber III, Verdict, 29 May 2013, Volume I, Paragraph 212.
41 ICTY, IT-94-1-A, Prosecutor v. Duško Tadić called “Dule”, before Appeal Chamber, 15 July
1999, Paragraph 227.
42 See: ICTY, IT-94-1-A, Prosecutor versus Duško Tadić called “Dule”, Trial Chamber, 15 July
1999, Paragraph 228.
43 See e.g..: ICTY, IT-98-33-T, Prosecutor versus Radislav Krstić, Trial Chamber, Verdict, 2
August 2001, Paragraph 617; ICTY, IT-02-54-T, Prosecutor versus Slobodan Milošević,
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Individual superior criminal responsibility (command responsibility)
Historically, the idea of individual criminal responsibility for failing
to take the necessary measures to prevent or punish violations of the laws
of war in the international context was explicitly expressed only at the end
of World War I.44 Due to known historical circumstances, this idea did not
come to life, and the doctrine of command responsibility for non-practice in
the international context was applied in legal practice only after the Second
World War, in war crimes trials both before international military courts and
before the courts of individual countries.45 In the period since World War II,
the doctrine of command responsibility was not applied by any international
judicial authority, but the idea of individual criminal responsibility for superiors
for omission was incorporated into the corpus of international humanitarian
law: the principle that the superior, if he did not perform his duty properly,
can be summoned to criminal responsibility for the crimes committed by
the subordinate46 and the duty of the commander to control the actions of
his subordinates and to take measures to prevent, or punish violations of the
Geneva Conventions or its Protocols.47 Nevertheless, we can conclude that the
law of responsibility of the superiors was based solely on the responsibilities
of military structures.

44

45

46
47
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Amended indictment, 22 November 2002; ICTY, IT-97-24-A, Prosecutor v. Milomir
Stakić, before Trial Chamber, Verdict, 22 March 2006, Paragraph 85; ICTY, IT-99-36-A,
Prosecutor v. Radoslav Brđanin, before Trial Chamber, Verdict, 3 April 2007, Paragraph
410; ICTY, IT-95-5/18-PT, Prosecutor v. Radovan Karadžić, Third Amended Indictment,
19 October 2009, Paragraphs 6-8, 11-14, 20-24.
The International Commission for the Determination of the War Veterans’ War and Their
Punishment recommended in its Report to the preliminary peace conference in 1919 the
establishment of a criminal court, among others, those who: ordered or knew what was
being prepared and having the authority to intervene, failed to prevent or take measures to
prevent, end or repress violations of the laws or customs of war. However, this idea will not
be realized. However, this idea will not be realized. See: ICTY, IT-96-21-T, Prosecutor v.
Zejnil Delalić, Zdravko Mucić called “Pavo”, Hazim Delić and Esad Landžo called
“Zenga”, before Trial Chamber, Verdict, 16 November 1998, Paragraph 335-339.
In a large number of proceedings against German and Japanese war criminals after the World
War II, military courts and tribunals relied on the principle of command responsibility for nonpractice as a valid basis for attributing individual criminal responsibility to those responsible
for the crimes of their subordinates. See: ICTY, IT-96-21-T, Prosecutor v. Zejnil Delalić,
Zdravko Mucić called “Pavo”, Hazim Delić and Esad Landžo called “Zenga”, before
Trial Chamber, Verdict, 16 November 1998, Paragraphs 336-339.
“Failure to act”, ICRC, Article 86, Protocol Additional to the Geneva Conventions of 12
August 1949, and relating to the Protection of Victims of International Armed Conflicts
(Protocol I), 8 June 1977.
“Duty of commanders”, Article 87ICRC, Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of Victims of International Armed Conflicts
(Protocol I), 8 June 1977.

The ICTY reference jurisprudence regarding the responsibility of the
superior, also called command responsibility,48 is contained in the Delalić
Trial Judgment, where, in accordance with Article 7 (3) of the ICTY Statute,
the basic conditions for the application of this type of responsibility are given:
“the existence of the superior-subordinate relationship, the superior knew
or had reason to know that a criminal offense would have been committed
or that the superior had failed to take necessary and reasonable measures to
prevent the crime or punish the perpetrator.”49 In order for a superior to be
convicted of this type of responsibility for the acts of their subordinates, there
must be a subordination link that manifests itself through effective control,
that is, when the superiors had the real possibility of preventing the crime
or punishing the subordinate who committed it. The doctrine of command
responsibility is based, therefore, on the superior’s ability to control the actions
of his subordinates, that is, the duty to use that power to prevent and punish
the crimes that his subordinates make. Thus, the threshold for determining
the power of control over those who have committed a criminal offense, in
order to be considered their “superiors” within the meaning of Article 7 (3)
of the Statute, is determined on a case-by-case basis, taking into account the
concrete facts of each situation and “ through the veils of formalism that
may be hidden by individuals who bear the greatest responsibility for the
crimes.”50 The Appeals Chamber in the Delalić case confirmed this position
and added that the link of subordination could be direct or indirect, and
that it is crucial to determine the control of the superior.51 The relationship
of subordination does not have to be direct or immediate, so more superiors
48 In the Delalić case, the Trial Chamber emphasized that the term “command responsibility”
was used as a synonym for the responsibility of the superior, ICTY, IT-96-21-T, Prosecutor
v. Zejnil Delalić, Zdravko Mucić called “Pavo”, Hazim Delić and Esad Landžo called
“Zenga”, before Trial Chamber, Verdict, 16 November 1998, Paragraph 331, fn. 343.
49 ICTY, IT-96-21-T, Prosecutor v. Zejnil Delalić, Zdravko Mucić called “Pavo”, Hazim
Delić and Esad Landžo called “Zenga”, before Trial Chamber, Verdict, 16 November
1998, Paragraph 346.
50 “It is the Trial Chamber’s view that a command position is certainly a prerequisite for
imposing command responsibility, but this claim must be qualified by taking into account
the fact that the existence of such a position cannot be determined by self-reliance on a
formal status. Accordingly, the formal title of the commander should not be considered
as a necessary precondition for command responsibility, since such liability can be
imposed either on de facto or de iure basis of the position of the commander “, ICTY,
IT-96-21-T, Prosecutor v. Zejnil Delalić, Zdravko Mucić called “Pavo”, Hazim Delić
and Esad Landžo called “Zenga”, before Trial Chamber, Verdict, 16 November 1998,
Paragraph 370.
51 ICTY, IT-96-21-A, Prosecutor v. Zejnil Delalić, Zdravko Mucić called “Pavo”, Hazim
Delić and Esad Landžo called “Zenga”, before Trial Chamber, Verdict, 20 February
2001, Paragraph 378.
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can be held accountable for only one crime committed by a subordinate,52
whether superior military commander or leader of paramilitary groups53 or a
civilian person, having a superior position.54 The application of the superior’s
responsibility requires first of all that a subordinate committed the criminal
offense provided for by the ICTY Statute. In doing so, it is not necessary for
the subordinates to be identified by the name and surname. In this connection,
it is sufficient to indicate the “category” to which the subordinate belongs or
the official function.55 As for the mens rea condition, the ICTY legal practice
predicts two types of elements: “that the superior really knew, given the direct
and indirect evidence available to his subordinates, that they were preparing
to commit or committed the criminal offenses referred to in Article 2-5 of
the Statute, that the superior had in his possession information that was of
such a nature that at least he could have been warned of such a risk as they
pointed out the need for further investigation in order to determine whether
his subordinates committed such crimes or they were preparing to commit
them.”56 As indications of real knowledge, the following are listed: number,
type and the extent of unlawful acts, the period during which the illegal acts
were committed, the number and type of units engaged, the possible logistics,
the geographical location of the work, the distribution of the work, the modus
operandi of similar illegal acts, the engaged officers and personnel, the place
where the commander was at the time of the commission of the crime, the
vicinity of the superior’s serving to the crime scene and the repetition of the
crime.57 Regarding the element of consciousness, with regard to the phrase
52 ICTY, IT-95-14-A, Prosecutor v. Tihomir Blaškić, before the Trial Chamber, Judgment,
29 July 2004, Paragraph 303.
53 ICTY, IT-96-21-T, Prosecutor v. Zejnil Delalić, Zdravko Mucić called “Pavo”, Hazim
Delić and Esad Landžo called “Zenga”, before Trial Chamber, Verdict, 16 November
1998, Paragraphs 356-357 and 363.
54 ICTY, IT-96-21-A, Prosecutor v. Zejnil Delalić, Zdravko Mucić called “Pavo”, Hazim
Delić and Esad Landžo called “Zenga”, before Trial Chamber, Verdict, 20 February
2001, Paragraphs 195-197 and 240.
55 ICTY, IT-95-14-A, Prosecutor v. Tihomir Blaškić, before Trial Chamber, Verdict, 29 July
2004, Paragraph 217.
56 ICTY, IT-04-74-T, Prosecutor of the International Tribunal v. Jadranko Prlić, Bruno Stojić,
Slobodan Praljak, Milivoje Petković, Valentin Ćorić and Berislav Pušić, Trial Chamber III,
Verdict, 29 May 2013, Volume I, Paragraph 246; See more in: ICTY, IT-96-21-T, Prosecutor
v. Zejnil Delalić, Zdravko Mucić called “Pavo”, Hazim Delić and Esad Landžo called
“Zenga”, before the Trial Chamber, Verdict, 16 November 1998, Paragraph 346; ICTY,
IT-96-21-A, Prosecutor v. Zejnil Delalić, Zdravko Mucić called “Pavo”, Hazim Delić
and Esad Landžo called “Zenga”, before Trial Chamber, Verdict, 20 February 2001,
Paragraph 239.
57 ICTY, IT-96-21-T, Prosecutor v. Zejnil Delalić, Zdravko Mucić called “Pavo”, Hazim
Delić and Esad Landžo called “Zenga”, before Trial Chamber, Verdict, 16 November
1998, Paragraph 386.
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“there was reason to know”, only the behavior of the superiors can be the
basis for criminal responsibility, because he had the opportunity to know, but
he did not consciously use that possibility.58 The Čelebići Appeals Chamber
has clearly stated that, although under international customary law there is
no duty of the commander to “know”, his criminal responsibility consists in
having to react because he had the opportunity to know, but he did not use
that possibility,59 and that such a failure is applied in the same way to civilian
superiors.60 As for the information that gave the superior the reason to know,
it is stated that it is enough to be general information, such as information
that some of the soldiers under his command are violent or unstable, and that
they know of their criminal reputation or a lack of professionalism.61 In the
indictments, ordering, incitement and planning are usually indicated as forms
of responsibility. Alternative forms of accountability, especially in cases
involving high officials, include participation in JCE (for example, as part of
a common criminal offense and, alternatively, as a possible and predictable
consequence of the implementation of a common punitive target, requiring
a lower mens rea). Very few convictions contain this kind of responsibility.
Namely, the ICTY Council, using its discretionary law, did not establish the
guilt of several alternative types of liability. Thus, if the guilt was established
within the JCE, the judges did not deal with other forms of responsibility for
which the defendant was charged.
The responsibility of civilian superiors
The ICTY Statute explicitly states in its Article 7 (2) that “no indicted
person, whether a head of state or government or a responsible state official,
can be relieved of criminal responsibility, nor can the sentence be mitigated
on the basis of his official position.” It is clear from the above provision that
58 ICTY, IT-96-21-A, Prosecutor v. Zejnil Delalić, Zdravko Mucić known as “Pavo”,
Hazim Delić and Esad Landžo “Zenga”, before Appeal Chamber, Verdict, 20 February
2001, Paragraph 226.
59 ICTY, IT-96-21-A, Prosecutor v. Zejnil Delalić, Zdravko Mucić known as “Pavo”,
Hazim Delić and Esad Landžo “Zenga”, before Appeal Chamber, Verdict,20 February
2001, Paragraph 226.
60 ICTY, IT-96-21-A, Prosecutor v. Zejnil Delalić, Zdravko Mucić known as “Pavo”,
Hazim Delić and Esad Landžo “Zenga”, before Appeal Chamber, Verdict, 20 February
2001, Paragraph 240.
61 ICTY, IT-96-21-A, Prosecutor v. Zejnil Delalić, Zdravko Mucić known as “Pavo”,
Hazim Delić and Esad Landžo “Zenga”, before Appeal Chamber, Verdict, 20 February
2001, Paragraph 238; ICTY, IT-95-14/2-T, Prosecutor v. Dario Kordić and Mario
Čerkeza,before Trial Chamber, 26 February 2001, Paragraph 437.
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this form of responsibility is not limited to military commanders, but also
includes the situations under which it comes under military command, that
is, it extends to all civilian persons in a position in power. The Delalić Trial
Chamber gave its interpretation of this provision, noting that “individuals in
the position of government, whether civil or military, may be held criminally
responsible, arising from the doctrine of command responsibility, on the basis
of their de facto as well as de jure position of superior”.62 For the application
of the principle of this responsibility, a control link is needed. As the Appeals
Chamber in the Blaškić case pointed out, the indicators of effective control are
“more of a matter of evidence than of substantive law”.63 The effective control
indicators are demonstrated through each procedure individually and serve to
show that the Accused had the power to prevent, punish or take steps to initiate
proceedings against the perpetrators.64 Factors that point to the position of
government and effective control include, among others, the official function,
the method of appointment, the de jure and de facto power of issuing orders,
the effect of orders, the disposal of material and technical resources and the
people, as well as the authority to apply disciplinary measures.65 Regarding
the level of authority of the superiors to act, the ICTY took the view that
“the doctrine of superior responsibility involves civilian superior persons
only to the extent that they control their subordinates to a degree similar to
those of the military commanders.”66 On the same principles, the ICTY legal
practice has established that, although formal possession of a function is an
important form of command authority or superior authority, to impose criminal
responsibility in the absence of de jure appointment, it is sufficient to exercise
de facto control.67 Furthermore, when civilian executives exercise greater
authority than those officially assigned, this de facto situation, according to
62 ICTY, IT-96-21-T, Prosecutor v. Zejnil Delalić, Zdravko Mucić known as “Pavo”, Hazim
Delić and Esad Landžo “Zenga”, before Trial Chamber, Verdict, 16 November 1998,
Paragraph 354. He looks at the scope of Article 7 (3) concerning the liability of civilian
persons in paragraphs 355-363.
63 ICTY, IT-95-14-A, Prosecutor v. Tihomir Blaškić, Appeals Chamber, Verdict, 29 July
2004
64 ICTY, IT-96-21-A, Prosecutor v. Zejnil Delalić, Zdravko Mucić known as “Pavo”,
Hazim Delić and Esad Landžo “Zenga”, before Appeal Chamber, Verdict, 20 February
2001, Paragraph 206.
65 ICTY, IT-04-74-T, Prosecutor of the International Tribunal v. Jadranko Prlić, Bruno Stojić,
Slobodan Praljak, Milivoje Petković, Valentin Ćorić and Berislav Pušić, Trial Chamber III,
Verdict, 29 May 2013, Volume I, Paragraph 244.
66 ICTY, IT-96-21-T, Prosecutor v. Zejnil Delalić, Zdravko Mucić known as “Pavo”,
Hazim Delić and Esad Landžo “Zenga”, before Trial Chamber, Verdict, 16 November
1998, Paragraph 378.
67 ICTY, IT-98-34-T, Prosecutor v. Mladen Naletilić, called “Tuta“ and Vinko Martinović,
called “Štela”, before the Trial Chamber, Verdict, 31 March 2003, Paragraph 67.
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the practice of the ICTY, has a “greater significance and relevance” than a de
jure situation in which the superior would officially be authorized, but this
does not correspond to the powers, which he effectively performs.68 In this
regard, the nature of the government that is being done, and not the source of
that authority, is crucial.69

Conclusion
The establishment of the ICTY marked a milestone in the development
of international law applicable to crimes committed in armed conflicts. First of
all, operational procedures and legal precedents have been established, which
have changed the existing legal frameworks, especially with regard to different
aspects of individual responsibility. The ICTY gave special attention to the
doctrine of the joint criminal enterprise and elaborated on the applicability of
this form of responsibility in international legal theory and practice. However,
although the ICTY significantly influenced the development of international
legal theory, having in mind that it was founded to prosecute the gravest
crimes, or high-ranking officials, we can conclude that the ICTY’s legacy is
insufficient in this respect. The responsibility of the high perpetrators of both
the command and civil chain of command, especially within the JCE, could
have contributed to a more significant determination of collective criminality
and the role of states that are indisputably behind mass and systematic crimes,
such as crimes against humanity and the crime of genocide.
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GENOCIDE IN SREBRENICA: JOINT CRIMINAL
ENTERPRISE
Summary
The verdicts handed down before the International Criminal Tribunal
for the former Yugoslavia (ICTY) confirmed the facts that proved the existence
of several joint criminal enterprises committed in Bosnia and Herzegovina in
the period 1992-1995, with a special emphasis on the genocide in Srebrenica,
behind which is a chain of well-connected criminals organized in the system
of political, military and police structures and organs of Republic of Srpska.
The theoretical and practical interpretation of the joint criminal enterprise as a
form of criminal responsibility which, as such, for the first time in the history
of international law defined in the cases before the Hague tribunal, imposes the
need to perceive the attribution of this form of responsibility, and determine
how this doctrine is understood and interpreted in the context of the case law
before the ICTY, but also before the Court of Bosnia and Herzegovina.
Key words: ICTY, joint criminal enterprise (JCE), crime, complicity,
abetment, verdict
Introduction
The verdicts given to the International Criminal Tribunal for the
former Yugoslavia (ICTY) by Radovan Karadžić and Ratko Mladić as the
most responsible persons in the Republic of Srpska from the aspect of political
and military positions that they performed in the period 1992-1995, confirmed
the existence of several joint criminal enterprises in Bosnia and Herzegovina.
The facts established in these cases, as well as those that were prosecuted for
the joint criminal enterprise, referring to the genocide committed against the
Bosniaks in Srebrenica, have once again proved the political plans and their
realizations carried out by armed aggression in order to completely destroy the
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national groups as such . The pronounced verdicts confirmed the existence of
a connected chain of participants in joint criminal enterprises that acted in a
particular context, although some of them were physically dislocated from the
place where the crime was committed, but also on the hierarchical position. 1
The judicial practice focuses on linking high-ranking leaders responsible for
different types of crimes, with direct perpetrators and perpetrators of various
forms of crimes against humanity and international law, and even the most
serious crime of genocide.
The Doctrine of the Joint Criminal Enterprise
The joint criminal enterprise as a form of responsibility is difficult to
prove because it presupposes proving the involvement of a group of people
consciously associated to commit a crime, and in addition to proving the
consequences of a committed crime, it is necessary to prove that there was
an intention to execute it. The participation of certain members of the group
may be of a non-international character, but it can also extend to international
participants, thereby leading to the executed aggression. The indictment filed
against Slobodan Milosevic contained a joint criminal enterprise committed in
the framework of an international armed conflict. 2 Although the joint criminal
enterprise appears in multiple forms, it is always assumed that there is evidence
based on the existence of a common plan, intent or goal that leads to the
1

2
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“The Trial Chamber finds that General Krstić is guilty as a participant in the joint criminal
enterprise aimed at the forcible transfer of Bosnian Muslim women, children and elders
on 12 and 13 July from Potočari, and to create a humanitarian crisis that would support
this effort by compelling the population of Srebrenica to flee from Potočari, where the
lack of food, shelter and necessary services should accelerate their fear and panic, and
ultimately lead them to readily leave the territory. Therefore, General Krstić is also
responsible for harsh killings, rape, beatings and abuse committed during the execution
of that criminal enterprise in Potočari.”, ICTY, IT-98-33-T, Prosecutor versus Radislav
Krstić, Trial Chamber, Verdict, 2 August 2001, Paragraph 617.
“... The purpose of this joint criminal enterprise was the forcible and permanent removal
of most non-Serbs, primarily Bosnian Muslims and Bosnian Croats, from large parts of
the territory of the Republic of Bosnia and Herzegovina (...). This joint criminal enterprise
existed from 1 August 1991 and lasted until at least 31 December 1995. Among the
individuals who participated in this joint criminal enterprise were Slobodan Milošević,
Radovan Karadžić, Momčilo Krajišnik, Biljana Plavšić, General Ratko Mladić,
Borisav Jović, Branko Kostić, Veljko Kadijević, Blagoje Adžić, Milan Martić, Jovica
Stanišić, Franko Simatović called ‘Frenki‘, Radovan Stojičić called ‘Badža‘, Vojislav
Šešelj, Željko Ražnatović called ‘Arkan‘, and other famous and unknown participants.
... and the Accused was aware that such crimes may result from the commission of a
joint criminal enterprise.” (ICTY, IT-02-54-T, Prosecutor versus Slobodan Milošević,
Amended Indictment, 22 November 2002, Paragraphs 5-8)

commission of the crime, as well as direct participation in the commission of
the crime.
As a form of responsibility, the joint criminal enterprise was created
through the ICTY legal practice and implied individual responsibility
for participating in the commission of crimes. 3 Criminally responsible is
considered a person who contributes to the commission of a crime in the context
of the implementation of a common criminal plan. In this way, responsibility
is established for those who in a certain way enable perpetrators to physically
commit an offense that does not represent an individual criminal inclination,
but is a manifestation of collective criminality in the implementation of the
common criminal plan.4 This prevents the loss of responsibility by eventual
classification of the work as aiding or abetting. The difference between aiding
and abetting, compared to the joint criminal enterprise, lies in the existence of a
common plan and in the knowledge of helping and supporting the commission
of a specific crime by the perpetrators, and the existence of intent to commit
crimes in relation to the existence of a common goal. The Krajišnik Trial
Chamber emphasized the difference between persons acting together with
a common goal and individuals acting individually with the same criminal
intent. A common goal is not always sufficient to determine the existence of
a group, since different and mutually independent groups can share identical
goals. Such a group assumes interaction or co-operation, or joint action with
the aim of achieving a common goal. Sharing intent and goals implies coperpetuation, but it is important to emphasize that the intention and the goal
need not be pre-planned and can appear on an ad hoc basis and be improvised
on the spot.5 The condition of mens rea presupposes the existence of specific
3

4

5

“… liability for a ‘joint criminal enterprise’ is a form of criminal responsibility for which
the Appeals Chamber has found that the implications are contained in Article 7 (1) of the
Statute. It implies individual responsibility for participating in a joint criminal enterprise
to commit a crime. “(ICTY, IT-98-33-T, Prosecutor versus Radislav Krstić, before Trial
Chamber, Judgment, 2 August 2001, Paragraph 601)
“… the participation and contribution of other members of the group is often crucial
in facilitating the commission of this crime. ... to consider criminally responsible as
the perpetrator only a person who physically performs a criminal offense would mean
neglecting the co-perpetratorship of all those who in some way enabled the perpetrator to
physically execute this criminal offense. At the same time, depending on the circumstances,
to consider these others responsible only as helpers and supporters could underestimate the
level of their criminal responsibility. “(ICTY, IT-94-1-A, Prosecutor versus Duško Tadić,
also known as Dule, before Appeals Chamber, 15 July 1999, Paragraph 192.)
“(i) The helper and supporter is always an accomplice in a criminal offense committed
by another person, the main perpetrator. (ii) In the case of aiding and abetting, there is no
need for evidence of a commonly agreed plan, and especially not the existence of such a
plan. No plan or agreement is needed; the main perpetrator does not even have to know
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intentions/premeditation for the commission of a crime or the intention to
participate in or advance the commission of a specific crime or a common
goal within an associated group.6 The material element (actus reus) of the JCE
involves the participation of several persons (they do not need to be part of a
military, political or administrative structure) in the commission of crimes and
the existence of a common plan.7

6

7
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about the contribution of the accomplice. (iii) The helper and supporter performs acts
specifically aimed at helping, encouraging or giving moral support to the commission
of a particular criminal offense (murder, extermination, rape, torture, wanton destruction
of civilian property, etc.), and that support has a significant effect on the commission of
a criminal work. On the contrary, in the case of acting in the implementation of a joint
intention or plan, it is sufficient that the participant performs works that are in some way
directed to the implementation of a common plan or intention. (iv) In the case of helping
and abetting, the requisite element of awareness is the knowledge that the acts made by
the helper and supporter help the commission of a particular criminal offense by the main
perpetrator. On the contrary, in the case of a joint intention or plan, more is required (that
is, or the intent to commit a criminal offense or intent to carry out a joint criminal plan
plus the prospect that crimes are likely to be committed outside of a common criminal
intent) “, the ICTY, IT -94-1-A, Prosecutor versus Duško Tadić called “Dule”, Appeals
Chamber, Verdict, 15 July 1999, Paragraph 229.
“In contrast, the mens rea element differs depending on the category of the common
plan in question. Regarding the first category, an intent is being sought to commit a
certain criminal offense (and this intent is shared by all co-perpetrators). As for the
second category (which, as we noted above, is actually the variant of the first category),
a personal awareness of the system of abuse is required (proven by explicit testimony
or by drawing a reasonable conclusion based on the position of the authorities of the
accused), as well as the intention to enforce that commonly agreed system of abuse.
Regarding the third category, the intention is to participate in and carry out the criminal
activity or criminal intent of the group and to contribute to the joint criminal enterprise
or in any case the commission of a criminal offense by the group. Furthermore, liability
for a criminal offense other than that agreed with the joint plan is attributed only if, in
the circumstances of that case, it was foreseeable that one or other members of the group
would commit such a criminal offense and (ii) the Accused willingly agreed to that risk
“ , ICTY, IT-94-1-A, Prosecutor versus Duško Tadić called “Dule”, Appeals Chamber
Verdict, 15 July 1999, Paragraph 228.
“The Defense further submits that Radislav Krstić should not be held guilty of crimes
committed in Potočari on 12 and 13 July 1995, since until July 13, 1995, the commander
of the Drina Corps was General Živanović.
This argument is irrelevant.The responsibility of Radislav Krstić for the crimes
committed in Potočari stems from his personal involvement in a joint criminal enterprise
to forcibly transfer civilians. Those opportunistic crimes were the natural and foreseeable
consequence of that joint criminal enterprise. The fact that Krstić was convicted for
those crimes is not related to his position at the Drina Corps headquarters at the time
of their commission. The appeal of Radislav Krstić to the conviction for opportunistic
crimes committed in Potočari, and which are natural and foreseeable consequence of his
participation in a joint criminal enterprise of forcible transfer, is dismissed “, ICTY, IT98-33-A, Prosecutor versus Radislav Krstić, Appeals Chamber, Verdict, 19 April 2004,
Paragraph 151.

The Joint Criminal Enterprise in Genocide in Srebrenica
The International Criminal Tribunal for the former Yugoslavia
has prosecuted a significant number of cases related to the joint criminal
enterprise committed in the genocide in Srebrenica. The Court of Bosnia and
Herzegovina dealt with the doctrine of a joint criminal enterprise in several
cases that it prosecuted. A significant number of indictments issued by the
Prosecutor’s Office of Bosnia and Herzegovina relating to the genocide in
Srebrenica contained a category of the JCE, but in a small number of cases the
accused was appropriated and judged by this type of responsibility.
The International Criminal Tribunal for the former Yugoslavia
The ICTY dealt with the joint criminal enterprise in Bosnia and
Herzegovina in 51 cases, representing 40.16% of the total number of cases
(127) related to Bosnia and Herzegovina. Out of 51 cases related to the joint
criminal enterprise, in 16 cases this aspect of responsibility relates to genocide
in Srebrenica and which represents 31.4%.

Illustration 1. Joint criminal enterprise according to the ICTY judgments

A third of the cases that have been prosecuted for a joint criminal
enterprise in Bosnia and Herzegovina refer to genocide in Srebrenica.
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Illustration 2. Joint criminal enterprise - cases prosecuted for Srebrenica before the
ICTY

The joint criminal enterprise as a form of responsibility was introduced
through the practice of the ICTY. This type of responsibility is not defined by
the Statute of the Tribunal, and in the initial phase of its work, the Prosecution
did not in this way reconcile the responsibility of persons who participated in
the commission of crimes and the commission of genocide in the preparation
of indictments. Subsequently, the practice of the court imposed the need to
establish this form of responsibility, which resulted in judgments in cases
where the indictment did not impose on the accused JCE as a form of individual
responsibility. In case of prosecution of cases related to Srebrenica, we have
such a situation in one case - General Radislav Krstić. There are 14 indictments
filed for genocide in Srebrenica containing JCE as a form of responsibility,
and according to which a joint criminal enterprise has been adjudicated.

40

Illustration 3. The ratio of the number of cases prosecuted for JCE in Srebrenica
before the ICTY

In considering the statistical indicators, we also took the case of
Slobodan Milošević where the ICTY filed an indictment for a joint criminal
enterprise, but the final verdict was not pronounced because of the death of the
accused. However, in the interim, the Trial Panel established the responsibility
of Slobodan Milošević for the JCE. 8 The statistical indicators may eventually
8

“It is stated in the indictment that Slobodan Milošević participated in the JCE that was
developed before 1 August 1991, and lasted until 31 December 1995 at least. Among
individuals that participated in the JCE were: Radovan Karadžić, Momčilo Krajišnik,
Biljana Plavšić, Ratko Mladić, Borisav Jović, Branko Kostić, Veljko Kadijević, Blagoje
Adžić, Milan Martić, Jovica Stanišić, Franko Simatović (called “Frenki”), Vojislav
Šešelj, Radovan Stojičić (called “Badža”), Željko Ražnatović “Arkan” and other known
and unknown participants. The purpose of the JCE was to the forcible and permamnent
movement of most non-Serbs, primarily Bosnian Muslims and Bosnian Croats, from
larger parts of the territory of the Republic of Bosnia and Herzegovina. According to
the indictment, during the relevant period Slobodan Milošević was the President of the
Republic of Serbia and in that capacity he exercised effective control or had a significant
influence on the participants in the JCE, and was, either alone or in agreement with other
known and unknown persons, effectively controlled or to a considerable extent influenced
the actions of the Federal Presidency of SFRY and later SRY, Ministry of Internal Affairs,
Yugoslav People’s Army and later the Army of Yugoslavia, the Army of Bosnian Serbs,
as well as the Serbian paramilitary units. It is stated that strating from 1 March 1992,
or approximately from that date, until 31 December 1995, Slobodan Milošević, acting
alone or in agreement with other participants of the JCE, planned, instigated, ordered,
committed, or otherwise helped and supported the planning, preparation and execution
of the widespread execution of thousands of Bosnian Muslims during and after taking
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be amended upon the completion of proceedings before the Mechanism for
International Criminal Courts, since in the second instance the cases are
Karadžić (MICT-13-55), Mladić (MICT-13-56) and Šešelj (MICT-16 -99),
and the case on the re-processing of Stanišić and Simatović (MICT-15-96).
Cases subjected to final verdicts before the ICTY were: Ljubiša
Beara, Vidoje Blagojević, Ljubomir Borovčanin, Miroslav deronjić, Milan
Gvero, Dragan Jokić, Radovan Karadžić, Radislav Krstić (Verdict), Slobodan
Milošević (Intermediate), Ratko Mladić, Drago Nikolić, Momir Nikolić,
Dragan Obrenočić, Vinko Pandurević, Vujadin Popović and Zdravko
Tolimir, Stojan Župljanin. The Jovica Stanišić and Franko Simatović case
(IT-03-69) were forwarded to the Mechanism for International Criminal
Judicial Prosecution. The indictment raised against them contains a joint
criminal enterprise, as well as a judgment given by the Appeals Chamber of
the International Criminal Tribunal for the former Yugoslavia. Namely, the
Trial Chamber acquitted Stanišić and Simatović for participation in the JCE,
but the Appeals Chamber annulled this decision of the Trial Chamber.9 The
Vojislav Šešelj’s case contained participation in a joint criminal enterprise in
the indictment, but the verdict, which is liberating, does not contain this form
of responsibility.

9
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power over the territories in Bosnia and Herzegovina; the detention of thousands of
Bosnian Muslims in detention facilities in Bosnia and Herzegovina under living
conditions calculated to lead to partial physical destruction of these groups, especially by
hunger, polluted water, forced labor, inadequate medical care and constant physical and
mental violence. As the co-perpertrator of the JCE, Milošević was also charged with the
extermination or murder and forcible transfer and deportation of thousands of Bosnian
Muslims, Bosnian Croats and other non-Serb civilians. The prosecution also includes
numerous acts of the willful and ruthless destruction of houses, other public and private
property of Bosnian Muslims and Bosnian Croats, their cultural and religious institutions,
historical monuments and other sacred places, and the confiscation and plundering of
property of Bosnian Muslims, Bosnian Croats and other non-Serb civilians. Slobodan
Milošević was charged on the basis of individual criminal responsibility (Article 7 (1) of
the ICTY Statute), and on the basis of the superior criminal responsibility (Article 7 (3)
of the Statute). “ (ICTY, IT-02-54-T, Prosecutor versus Slobodan Milošević, Decision on
Motion for the Adjudicating Judgment, 16 June 2004, Data on the case).
“The Trial Chamber’s decision to acquit Stanišić and Simatović of charges of committing,
through participation in a joint criminal enterprise, killing, as a violation of the laws and
customs of war, and murder, deportation, other inhumane acts (forcible transfer) and
prosecution, as a crime against humanity by all counts of the indictment is denied, with
the contrary opinion of Judge Afanđe.” (ICTY, IT-03-69-A, Prosecutor versus Jovica
Stanišić and Franko Simatović, Verdict, 9 December 2015, Paragraph 131)

The Court of Bosnia and Herzegovina
The Court of Bosnia and Herzegovina has raised a number of
indictments in Srebrenica-related cases, which contain a joint criminal
enterprise involving persons covered by individual cases. However, most of
these trials have not been completed and no final verdicts have been issued,
or verdicts have been issued that do not contain this form of responsibility,
although the JCE doctrine10 is contained in the indictment of individual cases.
The exception is the Trbić case (IT-05-88 / 1) forwarded to the Court of Bosnia
and Herzegovina (S1 1 K 017791 14 Krž) by the ICTY X-KRŽ-07/386).
Namely, Captain Milorad Trbić was Assistant to Drago Nikolić, Chief of
Security of the Zvornik Brigade of the Drina Corps of the Republic of Srpska
Army (VRS). The ICTY issued the first indictment against him on February
10, 2005, and then it was corrected (on March 2, 2005, June 28, 2005, June
14, 2006), and on August 18, 2006 the final Indictment was filed. According to
the ICTY, Trbić was indicted on the basis of individual criminal responsibility
(Article 7 (1) of the Statute) for: genocide (Article 4); association for the
purpose of genocide (Article 4); extermination, murder, persecution and
forcible transfer (crimes against humanity, Article 5); murder (violation of the
laws and customs of war, Article 3).11 He was indicted for the joint criminal
enterprise of killing Muslim men of military age; 12 a joint criminal enterprise
for the forcible removal of the Muslim population from Srebrenica;13 the joint
criminal enterprise III (extended view) 14. The Court of Bosnia and Herzegovina
accepted and confirmed the amended indictment on 27 July 2007, with
additional counts that extended the indictment issued by the ICTY. The first
instance verdict finding Milorad Trbić guilty of the criminal offense of genocide
was pronounced on October 16, 2009. A long-term imprisonment sentence of
30 years was sentenced. By a Second Instance Verdict pronounced on January
17, 2011, the first instance verdict was confirmed in its entirety. In the repeated
10 S1 1 K 014263 13 Krž (X-KRŽ-05/24) – Slobodan Jakovljević and others; S1 1 K
006124 11 Kžk – Radomir Vuković and others; S1 1 K 003379 12 Kžk – Momir Pelemiš
and others.
11 ICTY, IT-05-88/1-PT, ICTY Prosecutor versus Milorad Trbić, Indictment, 18 August
2006.
12 ICTY, IT-05-88/1-PT, Prosecutor versus Milorad Trbić, Indictment, 18 August 2006,
Paragraphs 11-28. The participants in this joint criminal enterprise are listed in Appendix A
of the Indictment: Paragraphs 61 – 63.
13 ICTY, IT-05-88/1-PT, Prosecutor versus Milorad Trbić, Indictment, 18 August 2006,
Paragraphs 31-49. The participants in this joint criminal enterprise are listed in Appendix A
of the Indictment: Paragraphs 61 – 63.
14 ICTY, IT-05-88/1-PT, Prosecutor versus Milorad Trbić, Indictment, 18 August 2006,
Paragraph 53.
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second instance procedure, the verdict was pronounced on 19 January 2015
according to which “the Second Instance Verdict of the Court of Bosnia and
Herzegovina No. X-KRŽ-07/386 of 21 October 2010 was changed in relation
to the application of the criminal law and the decision on the sentence, so the
actions for which Milorad Trbić was found guilty by the first-instance verdict
were legally qualified as the criminal offense of genocide under Article 141
of the Criminal Code of the Socialist Federal Republic of Yugoslavia, which
was taken on the basis of the Law on the Application of the Criminal Code
of Bosnia and Herzegovina and the Criminal Code of the Socialist Federal
Republic Yugoslavia, in conjunction with Article 22 (co-perpetration) of the
same Act. The Court also changed the aforementioned verdict in the part of
the decision on sentencing, and sentenced Milorad Trbić to the punishment
of imprisonment for a term of 20 (twenty) years, to which the punishment
according to Article 50 of the Criminal Code of the SFRY is calculated on
the time spent by the accused in detention and on serving a sentence under
a final judgment of the Court of Bosnia and Herzegovina. In the remainder
part, the verdict of the Court of Bosnia and Herzegovina No.: X-KRŽ-07/386
of 21 October 2010 remains unchanged.”15 In this case, the JCE doctrine was
taken from the ICTY practice, relying primarily on the case of Tadić, whom
it was clearly articulated for the first time as a form of criminal responsibility
characterized by three categories. The Trial Chamber found that only the basic
form of JCE is relevant in the Trbić case. 16 The JCE is presented as a form
of compliance justified by the nature of crimes that are not a consequence of
criminal tendencies of individuals, but constitute a manifestation of collective
criminality in order to achieve a common criminal plan where the criminal
and moral responsibility of direct perpetrators, as well as persons who helped
and made possible the commission of a criminal offense. Namely, the JCE
does not itself constitute a criminal offense, but rather represents a method of
committing a criminal offense. The Panel has established that for the proving
of the Actus reus, it is necessary to determine the participation of a large
number of persons who do not need to be organized in any military, political or
15 http://www.sudbih.gov.ba/predmet/2451/show
16 The basic or general form of JCE is qualified as a joint action of a group of people
with the aim of achieving a ‘joint plan’ that has the same criminal intent. If such a
group commits a criminal offense in accordance with this common plan, those who
voluntarily participated in some aspect of the plan and wanted a criminal offense may be
held criminally liable as co-perpetrators. ‘An example of this is the plan of killing that
was formulated by participants in a joint criminal enterprise in which, although each
participant may have a different role, each of them has the intention to kill.’” (ICTY, IT05-88 / 1-PT, Prosecutor of the International Tribunal versus Milorad Trbić, Verdict, 16
October 2009, Paragraph 214).
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administrative structure, and who are connected by a common plan or intention
that represents or involves the commission of a criminal offense in which the
plan, idea or intention do not have to be pre-arranged or formulated, but can
be improvised on the spot. The identity of the persons participating in the JCE
must not be identified by name. It is necessary to prove the involvement of the
accused in a joint plan that involves the commission of a criminal offense that
does not necessarily involve specific criminal offenses (for example, murder,
extermination, torture, rape, etc.), but it can consist in aiding or contributing
to the execution of a joint plan or intention (e.g. to determine the time and
geographical frameworks of that target and the general identity of victims).17
The criminal goal must not only be the same, but must also be common to all
participants of the JCE, with the precisely determined individual contribution
of the accused in the criminal plan, which must be at least significant. A person
may be found guilty of participating in the JCE in cases when “(i) directly
engaging in the commission of an agreed crime (as the main perpetrator);
(ii) attendance at the time of the commission of the crime (knowing that the
crime will be committed or seems to be) intentionally assisting or encouraging
another participant in a joint criminal enterprise to commit such a crime; or
(iii) by acting in support of a particular system in which a crime is committed
by the position of authority or function of the accused, with knowledge of the
character of that system and the intent to implement it.”18 It should be noted
that all persons directly involved in the commission of the crime (actus reus)
do not have to be considered at the same time as members of the JCE. On the
other hand, a person who is considered a JCE participant does not have to be
physically present in the commission of a crime committed through the JCE.
In the form of a general JCE, mens rea implies the existence of an
intent and plan for the commission of a crime that it shares with other coperpetrators. In the Trbić case, the Council supported the view that “neither
court practice nor literature supports the proposal to extend one basic form
of JCE from the highest echelon of military leadership to the lowest infantry
soldier, including persons with so many different roles and parts, granting to
all of them the same level of criminal responsibility.”19 Thus, the first instance
17 ICTY, IT-05-88/1-PT, Prosecutor of the ICTY versus Milorad Trbić, Verdict, 16 October 2009,
Paragraphs 215-216.
18 ICTY, IT-05-88/1-PT, Prosecutor of the ICTY versus Milorad Trbić, Verdict, 16 October 2009,
Paragraph 218.
19 ICTY, IT-05-88/1-PT, Prosecutor of the ICTY versus Milorad Trbić, Verdict, 16 October
2009, Paragraph 222; The Court of Bosnia and Herzegovina, No.: S1 1 K 014263 13 Krž
(X-KRŽ-05/24) – The Slobodan Jakovljević and others case, Verdict, Sarajevo, 29 July
2008.
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verdict determined the proper scope of jurisdiction of the Zvornik Brigade,
as well as Trbić himself, based on the rules of the JNA service taken over
by the VRS. The Appellate Panel related to the existence of the JCE and the
responsibility of the accused for acts committed in the zone of responsibility of
the Zvornik Brigade took the view that the first instance verdict established a
clear demarcation between the units of the Drina Corps, primarily the Bratunac
and Zvornik Brigades, within the framework of the implementation of a
comprehensive plan, that certain detentions and executions of detained men at
the locations that were in its zone of responsibility were under the command
of the Zvornik Brigade.20 An analysis of forensic evidence on the existence of
secondary mass graves and the results of DNA analysis are factual evidence
relating to the association of secondary mass graves with the primary. 21
The Trial Chamber of the Court of Bosnia and Herzegovina in the case
X-KRŽ-06/236 – Zdravko Božić and others gave an overview of the basic
concepts of the JCE doctrine under the existing international law. The concept
of a joint criminal enterprise is based on three categories: the basic form under
which all co-perpetrators act in accordance with the common plan, have the
same criminal intent; 22 a systemic form characterized by the existence of an
organized system of abuse; 23 a broader form that involves cases where there is a
common purpose24. Actus reus for all the three categories is: many participants
who do not have to be in a military, political or administrative organization; the
existence of a common purpose representing or encompassing the commission
20 ICTY, IT-05-88/1-PT, Prosecutor of the ICTY versus Milorad Trbić, Verdict, 21 October 2010,
Paragraph 326.
21 ICTY, IT-05-88/1-PT, Prosecutor of the ICTY versus Milorad Trbić, Verdict, 21 October 2010,
Paragraph 327.
22 “One example is the formulation of a plan among participants in a joint criminal
enterprise to commit killing, where, even if each participant performs a different role,
they still intend to kill.” (The Court of Bosnia and Herzegovina, No. X-KR/06/236 - The
Zdravko Božić Case, Verdict, Sarajevo, 6 November 2008)
23 “An example is extermination or concentration camps in which prisoners were killed
or mistreated in accordance with a joint criminal enterprise.” (The Court of Bosnia
and Herzegovina, No. X-KR / 06/236 - The Zdravko Božić Case, Verdict, Sarajevo, 6
November 2008); See also: The Court of Bosnia and Herzegovina, No.: S1 1 K 014263
13 Krž (X-KRŽ-05/24) - The Slobodan Jakovljević and others Case, Verdict, Sarajevo, 29
July 2007; The Court of Bosnia and Herzegovina, No.: S1 1 K 006124 11 Kžk – Radomir
Vuković and Zorna Tomić, Verdict, Sarajevo, 25 January 2012.
24 “This extensive form includes cases in which there was a common purpose to commit a
criminal offense where one of the perpetrators committed an offense which, although for
common purpose, nevertheless constitutes a natural and foreseeable consequence of the
commission of that common purpose.” (The Court of Bosnia and Herzegovina, No.: X
-KR / 06/236 – The Zdravko Božić Case, Verdict, Sarajevo, 6 November 2008)
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of a criminal offense; a common purpose involving the commission of one of
the criminal offenses punishable by law25. Mens rea depends on the category
of JCE: “The basic form of a joint criminal enterprise requires proof that the
accused had the same intent as the main perpetrators of the criminal offense.
The systemic aspect of a joint criminal enterprise requires personal awareness
of the abuse system (proven either by explicit testimony or by making a
reasonable conclusion based on the authority that the accused had), as well as
the intention to contribute to this abuse system26. It is important to emphasize
that a JCE member is, although not physically participating in the commission
of a criminal offense “responsible for a criminal offense that emanates from the
scope of the agreed objective of that undertaking, if (i) that crime constitutes a
natural and foreseeable consequence of the accomplishment of that enterprise,
and (ii) if the accused was aware that this was a possible consequence of
the undertaking of the enterprise and, with that awareness, nevertheless
decided to participate in the given undertaking.”27 In order to obtain criminal
responsibility from any form of JCE, the existence and participation28 of
the accused in that enterprise must be proved. The judiciary of our country
is based on the Criminal Code of Bosnia and Herzegovina, which states in
Article 180 paragraph 1 certain forms of individual criminal responsibility in
which the joint criminal enterprise is not explicitly mentioned, but it contains
the basis for the prosecution of a joint criminal enterprise, which is based in
international customary law.29 Therefore, “Those who devised a criminal plan
25 “This participation does not necessarily involve the commission of a particular criminal
offense from one of the provisions (for example, murder, extermination, torture or rape),
but can be regarded as an aid or contribution to the accomplishment of a common purpose.”
(The Court of Bosnia and Herzegovina, No. X- KR / 06/236 - The Zdravko Božić Case,
Verdict, Sarajevo, 6 November 2008)
26 The Court of Bosnia and Herzegovina, No. X- KR / 06/236 - The Zdravko Božić Case,
Verdict, Sarajevo, 6 November 2008.
27 The Court of Bosnia and Herzegovina, No. X- KR / 06/236 - The Zdravko Božić Case,
Verdict, Sarajevo, 6 November 2008.
28 It implies the direct execution of an agreed criminal offense or a co-perpetration in terms
of assisting the chief perpetrator in the physical execution of the crime. All participants
in this undertaking are equally guilty of the commission of the crime, regardless of the
role they played in its execution.
29 “Analyzing this article, it follows that it equates all forms of participation in the
commission of a criminal offense and the limit of guilt and punishability. The Article
180 of the Criminal Code of Bosnia and Herzegovina is derived from the Article 7 of
the ICTY Statute. The Article 180, Paragraph 1 became the part of the Criminal Code of
Bosnia and Herzegovina after the entry into force of Article 7, paragraph 1, and after the
ICTY interpretation that it includes, in particular, the joint criminal enterprise as a way
of achieving individual responsibility.” (The Court of Bosnia and Herzegovina, No.: S1
1 K 003379 12 Krž 10 - The Case of the Prosecution of Bosnia and Herzegovina against
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and conducted it after the fall of Srebrenica are criminally responsible for all
the offenses that followed. Ordinary soldiers ... are liable only for the criminal
offenses they committed individually.”30 The Article 180 is derived from the
Article 7 paragraph 1 of the Statute of the ICTY and is identical to it and it
includes the joint criminal enterprise as a way of co-perpetuation which leads
to individual criminal responsibility.31
In other cases related to the genocide in Srebrenica, the Court of Bosnia
and Herzegovina has considered the doctrine of the joint criminal enterprise.
In the case of Radomir Vuković and others (the Second Instance Verdict)
states that the presumption of a joint criminal enterprise is that persons have
joined in the realization of a common criminal target. 32 Here the Appellate
Panel took the view that “consciously participating in the implementation of
the common purpose and plan in the JCE still does not establish membership
in such a JCE”, that is, the awareness of the existence of a common purpose
does not necessarily mean membership in the JCE, even in cases of individual
participation in the implementation of a common purpose or plan. 33 In order
to be held accountable for the JCE, it is necessary to prove an intention other
than that required for a specific genocidal intent, that is, it is necessary to
prove the membership in the JCE for the commission of the genocide itself,

30
31

32

33
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Momir Pelemiš and Slavko Perić, The Second Instance Verdict, Sarajevo, 18 October
2012, Paragraph 56); “The same attitude was taken in the Rašević and Todović cases,
the First Instance Verdict, page 103; Milorad Trbić, the First Instance Verdict, Paragraph
205; Ratko Bundalo the Second Instance Verdict, Paragraph 238” (The Court of Bosnia
and Herzegovina, No.: S1 1 K 003379 12 Krž 10 – The Case of the Prosecution of Bosnia
and Herzegovina against Momir Pelemiš and Slavko Perić, The Second Instance Verdict,
Sarajevo, 18 October 2012, Note 17)
The Court of Bosnia and Herzegovina, No.: X-KR/06/236 – The Zdravko Božić case,
Verdict, Sarajevo, 6 November 2008.
“The ICTY Statute is an international regulation, since it has been drafted in accordance
with the United Nations authorities. The widely accepted principle of international law
is that, when international law is incorporated in domestic laws, ‘domestic courts must
take into account the original norms of international law and their international judicial
interpretation and definitions. “When Article 7 entered into the BH law, it came together
with its international sources and international court interpretations and definitions.””
(The Court of Bosnia and Herzegovina, No.: X-KR/06/275 – The Mitar Rašević and
others case, Verdict, Sarajevo, 28 February 2008).
The Court of Bosnia and Herzegovina, No.: S1 1K 006124 11 Kžk (X-KR-06/180-2) –
The Radomir Vuković and others case, Verdict, Sarajevo, 25 January 2012, Paragraph
518.
The Court of Bosnia and Herzegovina, No.: S1 1K 006124 11 Kžk (X-KR-06/180-2) –
The Radomir Vuković and others case, Verdict, Sarajevo, 25 January 2012, Paragraph
519.

but also the intention to commit the criminal offense of genocide.34 In the
conclusions, the Appellate Panel raised the questions of the interdependence
of persons participating in the JCE, that is, the hierarchical position in the
command structure of each individual participant. Thus, the court relieved the
responsibility for the JCE of the accused in the Radomir Vuković and others
case because “the accused was simply a ‘tool’ used by the plan’s creator ... ‘are
not members of the JCE, but who [were] used to commit crimes.’”35
In the case of Momir Pelemiš and others (the Second Instance
Verdict), the Prosecution tried to prove that the accused deliberately helped
the participants in the joint criminal enterprise who acted with the intention
to partially exterminate the group (Bosniaks), that the indictee knew about
the genocidal intent of the participants in the joint criminal enterprise, and
that he knew about killings of prisoners on the Branjevo Farm, and in the
Pilica Center, as well as to prove “the conciuos involvement of the accused
in supporting the execution operation and in organizing and coordinating the
burial of the victims from the Kula school, as well as concious aid of the
accused in the organization and coordination of the burial of the victims from
the Pilica Center.” 36 The Appellate Panel could not determine, beyond any
reasonable doubt, the existence of concrete knowledge of the intent and taking
actions to assist the main participants in the realization of genocidal intent and
freed the accused Momir Pelemiš.37 Following the verdict of the Appellate
Panel delivered on 18 October 2012, Slavko Perić was sentenced to 11 years
in prison for the criminal offense of genocide.38
34 “The liability for the JCE [is] also applied in the same manner in relation to the criminal
offense of genocide, as well as to all other criminal offenses provided for in Articles 172
to 175 of the Criminal Code of Bosnia and Herzegovina. The proof that an individual
genocidal intent or a consciousness of its existence in others does not in any way lead
ipso facto to the conclusion that this person was a participant in a joint criminal enterprise
whose goal was the commission of genocide. Similarly, the evidence of genocidal intent
does not in any way depend on evidence of participation in the JCE in order to commit
genocide.” (The Court of Bosnia and Herzegovina, No.: S1 1K 006124 11 Kžk (X-KR06/180-2) - The Radomir Vuković and others case, Verdict, Sarajevo, 25 January 2012,
Paragraph 522).
35 The Court of Bosnia and Herzegovina, No.: S1 1K 006124 11 Kžk (X-KR-06/180-2) The Radomir Vuković and others case, Verdict, Sarajevo, 25 January 2012, Paragraph
525.
36 The Court of Bosnia and Herzegovina, No.: S1 1 K 003379 12 Kžk- The Momir Pelemiš
case, Verdict, Sarajevo, 13 June 2013, Paragraph 14.
37 The Court of Bosnia and Herzegovina, No.: S1 1 K 003379 12 Kžk- The Momir Pelemiš
case, Verdict, Sarajevo, 13 June 2013, Paragraphs 15, 81 and 82.
38 The Court of Bosnia and Herzegovina, No.: S1 1 K 003379 12 Kžk- The Momir Pelemiš
case, Verdict, Sarajevo, 18 October 2012.The joint criminal enterprise as a type of
criminal responsibility was not attributed to Slavko Perić.
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In the case of Slobodan Jakovljević and others (The First Instance
Verdict) the Trial Chamber reached its conclusions regarding the joint criminal
enterprise as a type of criminal responsibility and the acquittal of the defendants
for this type of liability. The Trial Chamber presupposes, arguendo, that there
was a JCE with the common goal “to capture, detain, kill by shooting in a
short process, burial and reburial of thousands of men and boys, Bosniaks
from the Srebrenica enclave, between the age of 16 and 60, in the period from
12 July 1995 till around 19 July 1995’ and ‘forced transfer of women and
children from the Srebrenica enclave to Kladanj on 12 and 13 July 1995’”.39
The participants of this JCE were some members of the military leadership.40
The defendants in this case were not assigned this type of responsibility,41
because they can be held accountable only for the crimes they committed
directly. The Panel considers that the attribution of the JCE to the accused in
this case would entail the assignment of collective responsibility to all soldiers
for the crimes of their superiors. Also, knowing the common purpose and plan,
as well as the concious involvement in their implementation does not directly
condition participation in the JCE. The emphasis is on the fact that the proving
of an individual genocidal intent does not mean ipso facto participation in a
joint criminal enterprise aimed at committing genocide.42 Namely, genocide is
committed exclusively in the context of widespread, systematic and organized
commitement of criminal offenses against a particular group according to a
plan or policy administered by an organization (usually a state) or a group of
high-ranking executives. However, this context is not sufficient for genocide
perpetrators to be unconditionally regarded as participants in the JCE.
39 The Court of Bosnia and Herzegovina, No.: S1 1 K 014263 13 Krž (X-KRŽ-05/24) - The
Slobodan Jakovljević and others case, Verdict, Sarajevo, 29 July 2008.
40 The Court of Bosnia and Herzegovina, No.: S1 1 K 014263 13 Krž (X-KRŽ-05/24) - The
Slobodan Jakovljević and others case, Verdict, Sarajevo, 29 July 2008.
41 “They cannot be held criminally liable for those crimes committed according to the ideas
of their supreme superiors, for which they did not contribute, only on the basis that their
superiors also considered that the actions of the accused were part of their idea. The
criminal intent and acts of others, to which the accused did not contribute, simply cannot
be the basis for the guilt of the accused, and the theory of a joint criminal enterprise in
no way alters this basic principle.” (The Court of Bosnia and Herzegovina, No.: S1 1
K 014263 13 Krž (X-KRŽ-05/24)- The Slobodan Jakovljević and others case, Verdict,
Sarajevo, 29 July 2008).
42 “The liability for the JCE requires evidence of intent different from that required for a
specific genocidal intent - that is, it requires additional evidence of membership in a joint
criminal enterprise to commit a crime of genocide with the intention of committing the
crime of genocide.” (The Court of Bosnia and Herzegovina, No.: S1 1 K 014263 13 Krž
(X-KRŽ-05/24) - The Slobodan Jakovljević and others case, Verdict, Sarajevo, 29 July
2008).

50

Concluding remarks
The joint criminal enterprise as a form of liability was not grounded
in the theory and practice of international courts before the establishment
of the International Criminal Tribunal for the Former Yugoslavia, nor did
it have its own definition, place, and role. The existence of a joint criminal
enterprise does not presuppose preparatory planning or explicit agreement
among its participants. The joint criminal enterprise existed throughout the
territory of the Bosnian Serbs Republic, and the basic component of the JCE
included Krajišnik, Karadžić, Mladić and other political and military leaders
of the Bosnian Serbs. The main goal of the JCE was to ethnically re-compile
the territories designated by the leadership of the Bosnian Serbs by drastic
reductions in the population of Bosniak nationality by killing, extermination,
expulsion, deportation and forcible transfer, which is a fundamental setting
that includes crimes within the general objective. In order to achieve this goal,
the necessary presumption is genocide in the inherent forms of actus reus and
mens rea. As genocide, by its definition, represents any act43 committed in
the intent of the complete or partial destruction of one national, ethnic, racial
or religious group as such, the commission of such a work presupposes the
existence of an organized and well-planned system.
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Dževad Mahmutović

COURT PROCEEDINGS AND VERIDICT TO RADOVAN
KARADŽIĆ - CHRONOLOGY AND CONFIRMATION OF
GENOCIDE IN BOSNIA AND HERZEGOVINA
Summary
This paper brings the chronology of the trial, during which Radovan
Karadžić was convicted, as the highest-ranking person in the territory of
the former Yugoslavia. He was convictedof genocide in the Srebrenica area
in 1995 and for persecution, extermination, murder, deportation, inhumane
acts (forcible transfer), terrorism, unlawful attacks on civilians and taking of
hostages by participating in four joint criminal enterprises (JCEs).
The chronology was made based on official documents of the
International Criminal Tribunal for the former Yugoslavia (ICTY) and
completed with the Appeal Judgment Summary by the Appeals Chamber, in
the proceedings against Radovan Karadžić.
The sentence of life imprisonment imposed on him is a message to
everyone that war crimes are not tolerated, and the extensive evidence in this
case and the facts contained therein are particularly important for establishing
the truth about the events in BiH, and deserve this and many other, different
analysis.
Keywords: Radovan Karadžić, genocide, war crime, ICTY
1. Radovan Karadžić – preparations for aggression and crimes
Radovan Karadžić, doctor - psychiatrist, poet, Serbian politician,
former president of the Republic of Srpska and war criminal, was born on
June 19, 1945 in Petnjica Village near Šavnik, Montenegro.
He finished elementary school in Nikšić, and at the age of 15, he
moved to Sarajevo where he finished Medical School, then graduated from
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the Faculty of Medicine, in order to eventually specialize and make PhD in
psychiatry. In addition to medicine, he dealt with literature.
He is married to Ljiljana Zelen-Karadžić, and they have two children
- daughter Sonja and son Saša.
In the eighties of last century, he was arrested and convicted of
economic crime.
He became involved in politics in 1990, when he founded the Serbian
Democratic Party (SDS) after democratic changes and constitutional reforms
in Bosnia and Herzegovina (BiH), and became its first president.1They took
power with coalition partners in BiH, after the first democratic elections, when
until then ruling Communists were defeated.
Shortly thereafter, disintegration of the former Socialist Federal
Republic of Yugoslavia followed. Karadžić and his party advocated the
survival of BiH in the context of the rump state, and ultimately threatened and
attempted to breakaway parts of BiH with Serb majority and connect those
parts to Serbia and Montenegro and contribute to formation of the “Great
Serbia”.2
Radovan Karadžić was one of the founders of a separate assembly
of the Serbian people in Bosnia and Herzegovina on October 24, 19913,
prompting the establishment of several “Serb autonomous regions” (SAO) in
BiH.4 A referendum was held in November of that year, with Bosnian Serbs
voting and with a majority of voices expressing their commitment to “staying
in a joint state with Serbia and Montenegro.”
On 9 January 1992, the Bosnian Serb Assembly, under the control
of the SDS and Radovan Karadžić, proclaimed the “Republic of the Serb
People of Bosnia and Herzegovina”5, and on 28 February of the same year,
1
2
3
4
5
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Public redacted version of Judgement issued on 24 March 2016, Prosecutor vs. Radovan
Karadžić, ITCY (Volume I of IV), http://www.icty.org/x/cases/karadzic/tjug/en/160324_
judgement.pdf; See para. 58
Ibid, para. 44-57
Ibid, para. 77
Ibid, para. 130
The Declaration of Proclamation of the Republic of Serb People of Bosnia and Herzegovina, 5 April 2019, https://sr.wikisource.org/srel/%D0%94%D0%B5%D0%BA%D0%BB%D0%B0%D1%80%D0%B0%D1%86%D0%B8%D1%98%D0%B0_%D0%B
E_%D0%BF%D1%80%D0%BE%D0%B3%D0%BB%D0%B0%D1%88%D0%B
5%D1%9A%D1%83_%D0%A0%D0%B5%D0%BF%D1%83%D0%B1%D0%BB%D0%B8%D0%BA%D0%B5_%D1%81%D1%80%D0%B-

constitution of that republic was adopted. According to this constitution, the
territory of the “Republic of the Serb People of Bosnia and Herzegovina”
included Serbian autonomous provinces, municipalities and other Serb ethnic
entities in Bosnia and Herzegovina, as well as the determination that it remains
part of the Yugoslav Federation.6
On 29 February and 1 March 1992, BiH authorities organized a
referendum on BiH’s independence, that is, its withdrawal from the SFRY.7
The total turnout of voters was 64%, 98% of whom voted for independence of
BiH. The results of this referendum were followed by the recognition of BiH’s
independence, first from the European countries, the United States in April
1992, and the United Nations on 22 May when BiH became its member.8
On 12 May 1992, Radovan Karadžić was elected President of the
Presidency of the Serb Republic of Bosnia and Herzegovina.9 From 17
December 1992, he was the only president of Republika Srpska and Supreme
Commander of the Armed Forces of the Republic of Srpska. This position
enabled him to command the Bosnian Serb Army and the right to appoint,
upgrade and dismiss the officers of this army.10
On 12 May 1992, the Assembly of the Republic of Serbian People in
BiH adopted the Decision on the Strategic Goals of the Serbian People in BiH,
among which the following are especially distinguished:
-- Establish state borders separating the Serb people from the other two
ethnic communities,
-- Set up a corridor between Semberija and Krajina,
F%D1%81%D0%BA%D0%BE%D0%B3_%D0%BD%D0%B0%D1%80%D0%BE
%D0%B4%D0%B0_%D0%91%D0%BE%D1%81%D0%BD%D0%B5_%D0%B8
_%D0%A5%D0%B5%D1%80%D1%86%D0%B5%D0%B3%D0%BE%D0%B2%D0%B8%D0%BD%D0%B5
6 The Constitution of the Serbian Republic of Bosnia and Herzegovina, 5 April 2019,
https://sr.wikisource.org/sr-el/%D0%A3%D1%81%D1%82%D0%B0%D0%B2_%D0
%A1%D1%80%D0%BF%D1%81%D0%BA%D0%B5_%D0%A0%D0%B5%D0%BF%D1%83%D0%B1%D0%BB%D0%B8%D0%BA%D0%B5_%D0%91%D0%BE
%D1%81%D0%BD%D0%B5_%D0%B8_%D0%A5%D0%B5%D1%80%D1%86%D
0%B5%D0%B3%D0%BE%D0%B2%D0%B8%D0%BD%D0%B5
7 Public redacted version of Judgement issued on 24 March 2016, Prosecutor vs. Radovan
Karadžić, ITCY (Volume I of IV), http://www.icty.org/x/cases/karadzic/tjug/en/160324_
judgement.pdf; See para. 54
8 Ibid, para. 56
9 Ibid, para. 96
10 Ibid, para. 99-102
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-- Establish a corridor in the valley of the Drina River, i.e. eliminate
Drina as a border separating Serbian states,
-- Establish a border on the rivers Una and Neretva,
-- Divide the City of Sarajevo into the Serbian and Muslim parts and
establish effective state authorities in both parts,
-- Ensure access to the sea for the Republic of Srpska.11
2. Crimes and prosecution of the responsible person – Radovan
Karadžić
This was the beginning of an open aggression and war marked by
crimes of unprecedented proportions and brutality, as the Trial Chamber noted
during the pronouncement of the second instance verdict to Radovan Karadžić.
The data of the Associations of Victims of Genocide and War Crimes, in
their letters sent to different addresses in the world, and on the occasion of
pronouncing the final verdict to Radovan Karadžić state:
-- at least 57,300 persons were detained in concentration camps;
-- at least 25,500 persons were raped and sexually abused;
-- perennial siege of Sarajevo resulted in killing of 11,541 civilians, of
whom 1,601 were children;
-- during the genocide committed in July 1995 in and around Srebrenica,
all captured men and boys were killed, at least 8,372 of them;
-- more than 7,000 persons are still missing;
-- all Catholic churches and mosques are obliterated.12
As the leader of the politics of Bosnian Serbs, Karadžić was
considered the most responsible for the beginning of the war, and a number
of crimes committed in the territory controlled by the authorities he led. After
years of collecting information and evidence, the Prosecutor’s Office of the
International Criminal Tribunal for the Former Yugoslavia (ICTY) filed an
initial indictment against Radovan Karadžić and Ratko Mladić on 24 July
1995.13 This indictment first resulted in Radovan Karadžić being excluded
Lara J. Nettelfield, Courting Democracy in Bosnia and Herzegovina, Cambridge
University Press, p. 68
12 See the letter of 12 Associations of Victims on the occasion of pronouncing the verdict to
Karadžić, https://bportal.ba/procitajte-sta-pise-u-pismu-12-udruzenja-zrtava-povodompresude-karadzicu/
13 Indicement against Radovan Karadžićand Ratko Mladić, the Prosecutor of the Tribunal
for the Former Yougoslavia, http://www.icty.org/x/cases/mladic/ind/bcs/950724.pdf
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from further peace talks, which ultimately resulted in the Dayton Peace
Accords, and later he was forced to give up all public functions.
The International Community asked the authorities in BiH and Serbia
to deliver the accused Radovan Karadžić to the ICTY in order to prosecute
him.14 However, for many years after the end of the war and the indictment,
Karadžić was not surrendered. On the contrary, he was given intense support,
which resulted in his successful hiding until July 21, 2008, when he was
arrested by Serbian security services in Belgrade.15He was extradited to ICTY
on July 30, 2008.16
After this arrest and extradition, a series of details about his concealment
came out, and most important are those that he was hiding and living with a
changed identity and that he used documents in the name of Dragan Dabić, he
was working in alternative medicine and had a private practice in Belgrade,
where he also resided.
Appearing before judges of ICTY intensified preparations for the start
of the trial. This also implied preparation of the third amended indictment,
according to which Radovan Karadžić was tried.17
According to this indictment, Radovan Karadžić was suspected of
being individually criminally responsible for two counts of genocide (counts
1 and 2), five counts of crimes against humanity (persecutions (count 3);
extermination (count 4); murder (count 5); deportation (count 7); inhuman
acts (forcible transfer) (count 8)) and four counts for violations of the laws
and customs of war (murder (count 6); terrorism (Count 9); unlawful attacks
on civilians (count 10); taking hostages (count 11)), committed by Serb forces
during the armed conflict in BiH from 1992 to 1995. His individual criminal
responsibility is reflected in participation in four joint criminal enterprises
(JCE):
-- JCE to permanently remove Bosnian Muslims and Bosnian Croats
from Bosnian Serb claimed territory, through the commission of
crimes in municipalities throughout BiH,
-- JCE whose aim was to spread terror among the civilian population of
Sarajevo by conducting a campaign of sniping and shelling,
14 International Arrest Warrant and Order for Surrender of Radovan Karadžićand Ratko
Mladić to ICTY,http://www.icty.org/x/cases/karadzic/custom4/bcs/960711.pdf
15 Statement Of The Office Of The Prosecutor On The Arrest Of Radovan Karadžić, http://
www.icty.org/sid/9950
16 Radovan Karadžić in Tribunal’s Custody, http://www.icty.org/en/press/radovankarad%C5%BEi%C4%87-tribunal%E2%80%99s-custody
17 Third Amended Indictment, http://www.icty.org/x/cases/karadzic/ind/en/090227.pdf
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-- JCE to eliminate the Bosnian Muslims in Srebrenica in July 1995,
-- JCE with the common goal of taking UN personnel as hostages in
order to force NATO to refrain from air strikes against Bosnian Serb
military targets.18
According to this indictment, the main trial started on 26 October 2009
and lasted until 7 October 2014. The trial lasted a total of 499 court days, the
total number of exhibits being admitted into evidence was 11,481 (Prosecutor’s
Office 6,671, Defense 4,807, Council 3), a total of 586 witnesses testified (the
Prosecution called 337, Defense 248 and Chamber 1). During this procedure,
the accused Radovan Karadžić acted as his own defense.19
The first instance verdict was rendered on 24 March 2016 and Radovan
Karadžić was found guilty of genocide in the Srebrenica area in 1995 and
for persecution, extermination, murder, deportation, inhumane acts (forcible
transfer), terrorism, unlawful attacks on civilians and taking hostages and was
acquitted of charges of genocide in other municipalities in BiH in 1992. The
first instance verdict was confirmed and the indictment alleges that Karadžić
committed these crimes by participating in four JCEs. He was sentenced to
40 years in prison. This judgment was rendered by a Chamber composed of:
Judge O-Gon Kwon, Chairperson; Judge Howard Morrison; Judge Melville
Baird and Reserve Judge Flavia Lattanzi.20
Shortly after the pronouncement of this judgment, and within the
foreseen deadline, both parties announced their appeals and requested the
extension of deadlines for the announcement and filing of appeals, which was
accepted. Both parties, the Prosecution and Karadžić filed their appeals on
5 December 2016, the respondent’s submissions on 15 March 2017, and the
responses to the respondent’s submissions of 6 April 2017.
Karadžić complained to all the convicting counts of the indictment
and to the criminal sanction imposed on him. In conclusion of his appeal, he
requested that the Trial Chamber’s judgment be altered.21 On the other hand,
the prosecution demanded a conviction also under count 1 of the indictment
18 Ibid. Paragraphs 6-29
19 Case data IT-95-5/18, http://www.icty.org/en/cases/radovan-karadzic-trial-keyinformation
20 Public redacted version of Judgement issued on 24 March 2016, Prosecutor vs. Radovan
Karadžić, ITCY (Volume I of IV), http://www.icty.org/x/cases/karadzic/tjug/en/160324_
judgement.pdf
21 Radovan Karadzic’s Appeal Brief, http://www.irmct.org/sites/default/files/case
documents/mict-13-55/appeal-briefs/en/karadzic-radovan-karadzics-appeal-brief.PDF
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(genocide in municipalities), but also the imposition of a sentence of life
imprisonment.22 The appeal hearing was held on 23 and 24 April 2018 before
the International Residual Mechanism for Criminal Tribunals.23
On 20 March 2019, the final verdict was passed by the Chamber:
Judge Vagn Priisse Joensen, Presiding Judge William Hussein Sekule, Judge
Jose Ricardo de Prada Solaesa, Judge Graciela Susana Gatti Santana, Judge
Ivo Nelson de Caires Batista Rosa.24The Appeals Chamber, with the contrary
opinion of Judges de Prada and Rose, annulled a 40-year prison sentence and
sentenced Karadžić to life imprisonment.
It is also important and for researchers interesting, a partially dissenting
opinion of Judge de Prada in which he analyzes the Prosecutor’s Office’s
appeal and considers it, after a detailed analysis, acceptable in counts 1, 2 and
3, thus indicating that genocide has been committed in the Municipalities.25
Due to the significance of this case for Bosnia and Herzegovina and the
people living there, in continuation of this paper we bring the Summary of the
Appeals Chamber’s judgment in the proceedings against Radovan Karadžić.
3. Appeal Judgement Summary for Radovan Karadžić26
The Appeals Chamber pronounced the judgement in the case of
Prosecutor v. Radovan Karadžić today pursuant to Rule 144(D) of the
Mechanism’s Rules of Procedure and Evidence (“Rules”). This summary
contains the essential issues on appeal and the central findings of the Appeals
Chamber and does not constitute any part of the official and authoritative
Judgement.

22 Prosecution Appeal Brief, Case No. MICT–13–55-A, http://www.irmct.org/sites/
default/files/casedocuments/mict-13-55/appeal-briefs/en/karadzic-notice-filing-publicredacted-version-prosecution-appeal-brief.PDF
23 Appeal hearing: https://www.youtube.com/results?search_query=appeal+hearing+
radovan+karadzic
24 Judgement, Case No. MICT–13–55-A (Prosecutor – Radovan Karadžić), International
Residual Mechanism for Criminal Tribunals, http://www.irmct.org/sites/default/files/
casedocuments/mict-13-55/appeals-chamber-judgements/en/190320-judgementkaradzic-13-55.pdf
25 Ibid, Paragraphs 790-853
26 http://www.irmct.org/sites/default/files/casedocuments/mict-13-55/appeals-chamberjudgements/en/200319-karadzic-appeal-judgement-summary.pdf
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A. Background
During the relevant period, Radovan Karadžić held positions with
the Bosnian Serb leadership and, from December 1992, he was President of
the Republika Srpska (“RS”) and Supreme Commander of its armed forces
(“VRS”).
1. On 24 March 2016, a Trial Chamber of the International Criminal
Tribunal for the former Yugoslavia (“ICTY”) convicted Karadžić of genocide,
crimes against humanity, and violations of the laws or customs of war in
connection with his participation in four joint criminal enterprises: (i)
the “Overarching JCE” aiming to permanently remove Bosnian Muslims
and Bosnian Croats from Bosnian Serb‐claimed territory in municipalities
throughout Bosnia and Herzegovina; (ii) the “Sarajevo JCE” aiming to
spread terror among the civilian population of Sarajevo through a campaign
of sniping and shelling; (iii) the “Srebrenica JCE” aiming to eliminate the
Bosnian Muslims in Srebrenica in 1995; and (iv) the “Hostages JCE” aiming
to take UNPROFOR and UNMO personnel (“UN Personnel”) hostage to
compel NATO to abstain from conducting air strikes against Bosnian Serb
targets. The Trial Chamber sentenced Karadžić to 40 years of imprisonment.
2. Karadžić filed an appeal before the Mechanism challenging his
convictions and sentence. Herequests that the Appeals Chamber vacate each
of his convictions and enter a judgement of acquittal or,alternatively, order
a new trial, or reduce his sentence. The Prosecution also filed an appeal
challengingsome of the Trial Chamber’s findings and the sentence imposed on
Karadžić. The Appeals Chamberheard oral submissions by the parties on 23
and 24 April 2018.

B. Fairness of the Trial Proceedings
3. In Grounds 1 to 27 of his appeal, Karadžić submits that the
proceedings before the Trial Chamber were unfair. He submits that the
Trial Chamber violated his fair trial rights and in particular his rights to
self‐representation, to be present at site visits, to receive adequate notice of
the charges in theIndictment, and to be tried by an impartial tribunal. He
also submits that the Trial Chamber erred by:failing to reduce the scope of
the Prosecution’s case against him and remedy disclosure violations; taking
judicial notice and relying on a great number of adjudicated facts; admitting
and unfairly relying on written evidence in lieu of oral testimony; dismissing
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his request to cross‐examine a Prosecution witness; refusing to admit and
unfairly excluding Defence evidence; allowing certain Prosecutionwitnesses
to testify with protective measures; refusing to facilitate the presentation of
the Defence caseincluding by refusing to subpoena, compel, grant protective
measures, assign counsel to defencewitnesses, or re‐open the case to hear
a prospective Defence witness; refusing to exclude the testimonyof war
correspondents; and failing to recognise parliamentary privilege.
4. The Appeals Chamber finds that the Trial Chamber violated
Karadžić’s right to be tried in hispresence by its decision to conduct two site
visits without Karadžić being present. However, the AppealsChamber finds
that Karadžić’s absence from the site visits did not materially prejudice him
and the recognition of the violation of his rights constitutes an effective remedy.
5. The Appeals Chamber also finds that the Trial Chamber erred by not
adjudicating the merits ofKaradžić’s motion alleging a disclosure violation
relating to a witness statement, but concludes that thiserror did not result
in prejudice to Karadžić. In all other respects, the Appeals Chamber finds
thatKaradžić has failed to demonstrate that the trial proceedings against him
have been unfair. The Appeals Chamber, therefore, dismisses Grounds 1 to 27
of Karadžić’s appeal.

C. Municipalities
6. In Ground 28 of his appeal, Karadžić challenges the Trial Chamber’s
finding that there was acommon plan to permanently remove Bosnian Muslims
and Bosnian Croats from Bosnian Serb‐claimedterritory in municipalities
throughout Bosnia and Herzegovina as well as the Trial Chamber’s
assessmentof the evidence relating to the Overarching JCE. The Appeals
Chamber finds that Karadžić’s submissionsreflect mere disagreement with the
Trial Chamber’s assessment of the evidence without demonstratingany error.
The Appeals Chamber therefore dismisses Ground 28 of Karadžić’s appeal.
7. In Ground 29, Karadžić challenges his conviction pursuant to the
third form of joint criminalenterprise for the crimes listed in Counts 3 to 6 of the
Indictment and submits that there are cogentreasons for the Appeals Chamber
to depart from the mens rea standard upon which the Trial Chamberrelied
in convicting him of persecution, murder, and extermination. Specifically, he
argues that theAppeals Chamber should depart from the mens rea standard
of awareness of the possibility that suchcrimes might be committed, given
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the reversal by the Supreme Court of the United Kingdom of theanalogous
standard in the case of R v. Jogee; Ruddock v. The Queen. Having considered
the matter, the Appeals Chamber does not find any cogent reason for departing
from the Appeals Chamber’s well-established jurisprudence on the mens
rea of the third category of joint criminal enterprise. The Appeals Chamber
therefore dismisses Ground 29 of Karadžić’s appeal.
8. In Ground 30, Karadžić submits that the Trial Chamber erred by
convicting him of persecution by forcible transfer of detained persons who
were the subject of prisoner exchanges, as such conduct was not charged in
the Indictment. The Appeals Chamber observes that although the Indictment
did no tspecify that the victims of forcible transfer or deportation included
persons who had been detained and/or exchanged, the Indictment nonetheless
charged that persecution as a crime against humanity was committed against
Bosnian Muslims and Bosnian Croats in 21 areas of Bosnia and Herzegovina
over a period of more than three years. For the reasons explained in the
Judgement, the Appeals Chamber finds that the interim detention of some
victims of forcible transfer before their expulsion from the Overarching JCE
Municipalities was not a material fact that had to be pleaded in the Indictment.
The Appeals Chamber therefore dismisses Ground 30 of Karadžić’s appeal.
9. In Ground 31, Karadžić submits that, in finding him responsible
for the crimes related to 36 Scheduled Incidents, the Trial Chamber
violated his right to examine the evidence against him. Specifically, he
submits that, in reaching findings in support of these convictions, the Trial
Chamberimpermissibly relied solely or in a decisive manner on untested
evidence in the form of adjudicated facts and/or evidence admitted pursuant
to Rule 92 bis and quater of the ICTY Rules of Procedure and Evidence. The
Appeals Chamber considers that requiring corroboration of adjudicated facts
after their admission would undermine the judicial economy function served
by taking judicial notice of adjudicated facts. Karadžić’s general argument
that the Trial Chamber erred by relying solely or in a decisive manner on
adjudicated facts fails to demonstrate error.
10. However, in relation to Scheduled Incidents C.27.5, B.20.4, and
E.11.1 as well as Scheduled Incident B.13.1 with respect to the killing of
one detainee in Kula prison and Scheduled Incident C.22.5 in relation to the
mistreatment of two Muslim men at the Magarice military facility, the Appeals
Chamber finds, Judges Joensen and de Prada dissenting, that the Trial
Chamber violated his fundamental right to examine the witnesses against him
by convicting him after having relied solely or decisively on untested evidence
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in reaching its findings on these events. This error has resulted in material
prejudice invalidating the judgement to the extent that Karadžić’s convictions
are based upon these findings. The Appeals Chamber, Judges Joensen and de
Prada dissenting, accordingly grants Ground 31 of Karadžić’s appeal, in part,
and reverses his convictions to the extent they rely on the above mentioned
Scheduled Incidents. The Appeals Chamber dismisses the remainder of
Ground 31 of Karadžić’s appeal.
D. Sarajevo
11. In convicting Karadžić of crimes arising from the shelling of
Sarajevo, the Trial Chamber relied on its findings that the shelling from 28 to
29 May 1992 and from 5 to 8 June 1992, described as Scheduled Incidents G.1
and G.2 in the Indictment, was “indiscriminate” and “disproportionate”. The
Trial Chamber determined that Scheduled Incidents G.1 and G.2 occurred
“in a purely urban setting” and that the shelling “targeted entire civilian
neighbourhoods of Sarajevo, without differentiating between civilian and
military targets”.
12. In Ground 33, Karadžić submits that the Trial Chamber erred in
finding that the shelling in Sarajevo, particularly as it relates to Scheduled
Incidents G.1 and G.2, was “indiscriminate” and “disproportionate”.
13. The Appeals Chamber recalls that there is an absolute prohibition
on the targeting of civilians in customary international law and considers
that the principle of distinction, interpreted and applied in accordance with
Article 51(4) of Additional Protocol I of the Geneva Conventions, prohibits
indiscriminate attacks, that is to say, attacks which are of a nature to strike
military objectives and civilians or civilian objects without distinction. Thus,
only military objectives may be lawfully attacked. The Appeals Chamber
considers that the Trial Chamber’s findings reflect that the shelling targeted
military objectives and civilian objects and the civilian population without
distinction, not withstanding the possibility that mobile positions of the Army
of the Republic of Bosnia and Herzegovina may hav ebeen intermingled in
civilian areas of Sarajevo. The Appeals Chamber finds that Karadžić does
not demonstrate error in the Trial Chamber’s conclusions that Scheduled
Incidents G.1 and G.2 were indiscriminate attacks.
14. For the reasons explained in the Judgement, the Appeals Chamber
found it not necessary to assess whether the Trial Chamber erred in finding that
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the shelling related to Scheduled Incidents G.1 and G.2 was disproportionate
as any error in this respect would have no impact on the verdict and would not
result in a miscarriage of justice. The Appeals Chamber therefore dismisses
Ground 33 of Karadžić’s appeal.
15. In Ground 34, Karadžić challenges the Trial Chamber’s finding that
the VRS fired a mortar shell that hit the “Markale” open‐air market frequented
by civilians in Sarajevo on 5 February 1994 causing the death of at least 67
people and injuring over 140. Karadžić argues that the Trial Chamber erred
by calculating the shell’s angle of descent on the basis of measurements taken
after the crater was disturbed and unreasonably disregarded evidence that the
measurements were unreliable. For the reasons explained in the Judgement,
the Appeals Chamber finds that Karadžić has failed to demonstrate error in the
Trial Chamber’s finding and assessment of evidence. The Appeals Chamber
therefore dismisses Ground 34 of Karadžić’s appeal.
16. In Grounds 36 and 37, Karadžić submits that, in finding that he
shared the common purpose of the Sarajevo JCE, the Trial Chamber erred: (i)
by relying on a meeting which never occurred; (ii) by disregarding evidence
of his orders prohibiting the targeting of civilians; and (iii) in assessing his
knowledge of the attacks on civilians.
17. The Appeals Chamber considers that Karadžić’s suggestion that
any error related to the late May 1992 meeting would invalidate the verdict is
unpersuasive. The Trial Chamber found that the plan of sniping and shelling
the city materialised in late May 1992 and this conclusion is not dependent
upon Karadžić’s participation in the late May 1992 meeting. The Trial
Chamber also found that, prior to this meeting, Karadžić supported Ratko
Mladić and his plan of shelling and sniping Sarajevo when he voted for him
as the Commander of the VRS on 12 May 1992, after Mladić presented to the
Bosnian Serb leadership his Sarajevo strategy, including the besieging and
targeting of the city with a large number of heavy weapons. Furthermore,
the Trial Chamber relied on other factors that were critical to finding
Karadžić’s agreement and contributions to the Sarajevo JCE that would
remain undisturbed irrespective of the Trial Chamber’s conclusions as to his
participation in the late May 1992 meeting.
18. The Appeals Chamber recalls that, in determining Karadžić’s intent
with regard to the crimes arising from the Sarajevo JCE, the Trial Chamber
assessed numerous statements and orders given by Karadžić and others,
including those instructing Serb forces in Sarajevo not to target civilians or
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to respect the laws of war. The Trial Chamber noted and discussed in detail
nearly all of the orders to which Karadžić refers and the Appeals Chamber
considers that Karadžić simply offers an alternative interpretation of the
record without demonstrating error.
19. Similarly, the Appeals Chamber finds no merit in Karadžić’s
assertion that his political motivationwas irrelevant in assessing his intent. The
context in which Karadžić issued orders prohibiting the targeting of civilians
in Sarajevo is directly relevant to whether his actions reflected a genuine
concern for their safety. In this respect, the Trial Chamber reasonably found
that Karadžić issued such orders while negotiating with foreign diplomats
or when he had agreed to cease‐fires, or when he was being pressured by
the international community or threatened with air strikes. Likewise, the
Trial Chamberreasonably concluded that orders prohibiting the targeting
of civilians did not indicate that Karadžić disapproved of the shelling and
sniping of Sarajevo, but they were rather conducted at times inconvenient to
him. In this context, it was reasonable to determine that the relevant orders
were “politically motivated”. Karadžić fails to demonstrate error in the
Trial Chamber’s assessment of his orders in determining his intent to commit
murder, torture, and unlawful attacks on civilians in relation to the Sarajevo
JCE.
20. With respect to his knowledge of attacks on civilians, Karadžić
submits that the Trial Chambererred in its assessment by focusing on
information he received, rather than information he “reasonably believed”.
For the reasons explained in the Judgement, the Appeals Chamber finds
unpersuasive Karadžić’s argument. The Appeals Chamber therefore dismisses
Grounds 36 and 37 of Karadžić’s appeal.

E. Srebrenica
21. The Trial Chamber found that the Srebrenica JCE was established
as Srebrenica fell on 11 July1995, with a common plan to eliminate the
Bosnian Muslims in Srebrenica – first through forcible removal of Bosnian
Muslim women, children, and elderly men and later through the killing of the
men and boys.
22. In Grounds 38 and 39, Karadžić submits that the Trial Chamber
erred in finding that he shared the common purpose of the Srebrenica JCE on
the basis of: (i) Directive 7 issued by him on 8 March1995; (ii) restriction of
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humanitarian aid; (iii) three orders he issued on 11 July 1995; and (iv) facts
establishing forcible transfer.
23. The Trial Chamber found that, on 8 March 1995, Karadžić issued
Directive 7, a strictly confidential directive that contained a passage ordering
the Drina Corps to “create an unbearable situation of total insecurity with no
hope of further survival or life for the inhabitants of Srebrenica and Žepa”.
The Trial Chamber found that this passage indicated an intent to force the
Bosnian Muslim population to leave Srebrenica and Žepa. It further found
that, at least by the time Directive 7 was issued, Karadžić had a long‐term
strategy aimed at the forcible removal of Bosnian Muslims from Srebrenica
through the deliberate restriction of humanitarian aid as well as the targeting
of the enclave by the Bosnian Serb forces.
24. Karadžić submits that the Trial Chamber erred in finding that
he had intended to remove the Bosnian Muslim population of Srebrenica by
failing to consider his submission and supporting evidence that he had signed
Directive 7 without reading or being aware of the above‐mentioned passage.
25. In light of the evidence considered by the Trial Chamber,
particularly on the importance of Directive 7, Karadžić’s role in the drafting
process of the seven main VRS directives, including Directive 7, Karadžić’s
personal acknowledgment of the directive as his own, and his admission
that he examined and approved it, the Appeals Chamber finds that the Trial
Chamber did not err by relying upon the passage in Directive 7 in establishing
Karadžić’s intent to force the Bosnian Muslim population to leave Srebrenica
and Žepa.
26. With respect to humanitarian aid, Karadžić submits that the Trial
Chamber ignored and misinterpreted relevant evidence in finding that the
State Committee he formed and placed in charge of approving humanitarian
convoys gave him control over the convoys and that he used that control to
restrict humanitarian aid to Srebrenica. He also argues that the finding that he
exercised such control to restrict humanitarian aid to Srebrenica was not the
only reasonable inference available from the evidence, as another inference
was that lower level soldiers obstructed the convoys on their own initiative.
27. The Appeals Chamber finds that the evidence on which Karadžić
relies does not support his contentions and he has not demonstrated that the
Trial Chamber disregarded relevant evidence. In reaching its findings, the
Trial Chamber considered evidence showing that following the issuance of
Directive 7, humanitarian aid deliveries considerably decreased, the conditions
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in Srebrenica deteriorated to “disastrous levels”, and by the end of June 1995,
some residents had died of starvation. In light of the evidence considered by
the Trial Chamber in concluding that Directive 7 was implemented through
the reduction of the amount of humanitarian aid reaching Srebrenica,
Karadžić has failed to demonstrate that the Trial Chamber’s conclusion was
unsupported or otherwise unreasonable.
28. With respect to Karadžić’s contention that no reasonable trial
chamber could have excluded the possibility that the obstructions to the
convoys were caused by lower level soldiers without his knowledge, Karadžić
proposes an alternative conclusion without substantiating his argument or
pointingto any basis for this conclusion in the trial record.
29. The Appeals Chamber therefore finds that Karadžić has failed to
demonstrate that the Trial Chamber erred in finding that Karadžić implemented
Directive 7 by restricting access to humanitarian aid in Srebrenica.
30. Karadžić also challenges the Trial Chamber’s reliance on three
orders he issued immediately after the fall of the enclave on 11 July 1995. These
were: (i) an order appointing Miroslav Deronjić as civilian commissioner for
Srebrenica, tasked to establish Bosnian Serb municipal authority organs and
a Bosnian Serb Public Security Station and ensure their efficient functioning;
(ii) an order to the Republic of Srpska Ministry of Internal Affairs to form a
Public Security Station in “Serb Srebrenica”; and (iii) an orderstating that,
from then on, only the State Committee would give approval for humanitarian
convoys following prior consultations with Karadžić.
31. The Trial Chamber found that the establishment of Bosnian
Serb structures in Srebrenica indicated that the removal of the enclave’s
Bosnian Muslim population was intended to be permanent and that the order
on approval of humanitarian convoys had the practical effect of limiting
international access to the enclave. For the reasons set out in the Judgement,
the Appeals Chamber finds that Karadžić has failed to demonstrate that the
Trial Chamber erred in relying on the three orders in finding that he shared
the common purpose to eliminate the Bosnian Muslims in Srebrenica through
forcible removal.
32. Karadžić also submits that he was not aware of the circumstances
on which the Trial Chamber relied to find that the transfer of Bosnian Muslims
was forcible. As explained in the Judgement, the Appeals Chamber finds no
error on the part of the Trial Chamber in this. The Appeals Chamber therefore
dismisses Grounds 38 and 39 of Karadžić’s appeal.
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33. In ground 40, Karadžić contends that the Trial Chamber erred in
finding that he shared the Srebrenica JCE’s expanded common purpose of the
killing of able‐bodied Bosnian Muslim men and boys. Specifically, he argues
that the Trial Chamber erred by: (i) inferring that he ordered prisoners to
be transferred to Zvornik where they were later killed; (ii) inferring that he
possessed contemporaneous knowledge of killings occurring in Srebrenica;
and (iii) relying on his actions subsequent to the executions in Srebrenica to
establish his intent.
34. The Appeals Chamber has considered the factors and evidence
relied upon by Karadžić in support of his suggested alternative inference that
he had directed the detainees’ transfer to Batković,but observes that Karadžić
effectively reiterates his disagreement with the Trial Chamber’s evaluation
ofthe relevant evidence without demonstrating error. Considering the Trial
Chamber’s findings onKaradžić’s active oversight of the killing operation, the
implementation of the plan by his subordinates,the role of his close associates
on the ground, the fact that he maintained regular contact with themthroughout
the implementation of the killing operation, and the fact that the detainees
weretransferred to Zvornik where they were executed, the Appeals Chamber
finds that the Trial Chamber committed no error in concluding that the only
reasonable inference from the totality of the evidencewas that Karadžić had
ordered the detainees to be transferred to Zvornik.
35. As explained in the Judgement, the Appeals Chamber further finds
that Karadžić has failed todemonstrate error in the Trial Chamber’s finding
that he had contemporaneous knowledge of the killings and events on the
ground in Srebrenica and in relying on his actions subsequent to the executions
in Srebrenica as a basis for establishing his intent. The Appeals Chamber thus
finds that Karadžić fails to demonstrate error in the Trial Chamber’s finding
that he agreed to the expansion of the common purpose to entail the killing
of Bosnian Muslim men and boys of Srebrenica. Based on the foregoing, the
Appeals Chamber dismisses Ground 40 of Karadžić’s appeal.
36. In Ground 41, Karadžić submits that the Trial Chamber erred in
inferring his genocidal intent due to its erroneous evaluation of the evidence
and inferences. Karadžić maintains that his decision allowing local staff of
UNPROFOR to leave Srebrenica demonstrates that he did not intend that
every able‐bodied Bosnian Muslim male from Srebrenica be killed. In this
respect, the Appeals Chamber reiterates that evidence of limited and selective
assistance to a few individuals does not preclude a trier of fact from reasonably
finding the requisite intent to commit genocide.
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37. Turning to Karadžić’s submission that the Trial Chamber erred in
finding that he wanted to close the corridor near Zvornik that opened on 16
July 1995 to facilitate Bosnian Muslims to pass freely into Bosnian‐Muslim
territory, the Appeals Chamber notes that Karadžić misrepresents the Trial
Chamber’s assessment and findings, as explained in the Judgement.
38. As to Karadžić’s argument that the Trial Chamber misinterpreted
his remarks before the Bosnian Serb Assembly on 6 August 1995, the Appeals
Chamber notes that the Trial Chamber drew support for its finding that
Karadžić shared the intent for every Bosnian Muslim male from Srebrenica
to be killed from his expressed regret about the fact that some Bosnian
Muslim males had managed to pass through Bosnian Serb lines. The Appeals
Chamber finds that Karadžić merely provides an alternative interpretation of
the evidence and fails to demonstrate error.
39. Finally, contrary to Karadžić’s claim, the Trial Chamber did
not solely rely on his knowledge of executions and inaction to prevent them
in finding that he had genocidal intent. The Trial Chamber’s finding as to
Karadžić’s genocidal intent rests on Karadžić’s knowledge of the executions
as well as his agreement to implement the plan. This is demonstrated by his
order for the detainees to be moved to Zvornik where they were killed and by
his failure to intervene to halt or hinder the killings between the evening of 13
July and 17 July 1995.
40. In light of the foregoing, the Appeals Chamber finds that Karadžić
has failed to demonstrate error in the Trial Chamber’s finding on his mens
rea for genocide. The Appeals Chamber therefore dismisses Ground 41 of
Karadžić’s appeal.
41. In Grounds 42 and 43, Karadžić submits that the Trial Chamber
erred in finding that he knew of the killings that occurred in the aftermath of
the fall of the Srebrenica enclave on 13 July 1995 and by convicting him as a
superior in connection with them.
42. The Appeals Chamber notes that Karadžić misrepresents the Trial
Chamber’s finding that he knew of the killings that occurred on 13 July 1995.
In particular, the Trial Chamber found that Karadžić knew about the Kravica
warehouse killings and had reason to know that other killings had also been
committed. In claiming that he was not informed of the scale or criminal
nature of the killings and had no reason to know about them, Karadžić merely
disagrees with the Trial Chamber’s findings and evaluation of the relevant
evidence without demonstrating error. In addition, Karadžić’s claim that the
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Trial Chamber should have entertained the inference that the incident was
not described to him in away triggering his obligation to investigate and
punish the perpetrators is neither persuasive norreasonable on the basis
of the record. The Trial Chamber correctly determined that the receipt of
information about the killing of 755 to 1,016 Bosnian Muslim men detained
by forces under his control at the Kravica warehouse sufficed to trigger his
obligation to investigate this and other related crimes in Srebrenica and punish
the perpetrators. Karadžić’s contention that the Trial Chamber presumed he
knew of crimes simply because he was “President” is unpersuasive. The Trial
Chamber assessed the specific circumstances and, as noted above, found
that Karadžić knew of the large‐scale killings that took place at the Kravica
warehouse and reasonably determined that he had reason to know of other
killings perpetrated by his subordinates. Karadžić fails to demonstrate any
error in this respect.
43. The Appeals Chamber finds that Karadžić fails to demonstrate error
in the Trial Chamber’s assessment of his mens rea for the purposes of finding
him responsible as a superior in connection with the killings that occurred
prior to Karadžić’s agreement to the expansion of the means of eliminating the
Bosnian Muslims in Srebrenica on 13 July 1995. Based on the foregoing, the
Appeals Chamber dismisses Grounds 42 and 43 of Karadžić’s appeal.
F. Hostage‐Taking
44. In Grounds 44 and 45, Karadžić challenges the Trial Chamber’s
findings related to hostage‐taking. The Trial Chamber found that, between
25 May and 18 June 1995, the Hostages JCE existed with the aimto take UN
Personnel hostage so as to compel NATO to abstain from striking Bosnian
Serb targets. The Trial Chamber also found that Bosnian Serb forces detained
over 200 UN Personnel, took them to various locations, including those of
military significance, and threatened to harm, kill, or continue to detain them
unless NATO ceased air strikes.
45. Karadžić submits that the Trial Chamber erred in finding that he
shared the common purpose and intent to commit hostage‐taking as: (i) there
was no evidence that he issued or approved threats to kill or injure the UN
Personnel; and (ii) the UN Personnel were lawfully detained.
46. The Appeals Chamber recalls that the Trial Chamber did not rely
on threats issued by Karadžić when establishing the actus reus of the crime of
hostage‐taking. The Trial Chamber found that Karadžić issued and intended to
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issue threats against UN Personnel on the basis, inter alia, that Karadžić: (i)
stated in a television interview that any attempt to liberate the UN Personnel
would “end in catastrophe” and that it “would be a slaughter”; (ii) in the
same interview, threatened to escalate the Bosnian Serb response if the UN
ordered more NATO air strikes; (iii) warned UNPROFOR that he would treat
UN soldiers “as enemies” if NATO conducted air strikes; (iv) ordered the
activation of the decision for the VRS to “arrest everything foreign in RS
territory” and to treat military personnel as prisoners ofwar and “hold them
as hostages”; and (v) approved an order to place detained UN Personnel
at strategic locations of potential targets of the air strikes. For the reasons
explained in the Judgement, the Appeals Chamber finds that Karadžić does
not demonstrate that the Trial Chamber erred in finding that he shared the
common purpose of the Hostages JCE and intended for threats to be issued
against the UN Personnel in order to stop further NATO air strikes.
47. With respect to Karadžić’s arguments that the Trial Chamber erred
in not finding that unlawful detention is an element of hostage‐taking and that,
in his view, the UN Personnel were detained lawfully, the Appeals Chamber
recalls the absolute prohibition of taking hostage any person taking no active
part in hostilities, including detained individuals irrespective of their status
prior to detention. In this respect, the hors de combat status of detainees
triggers Common Article 3’s protections, including the prohibition on their
use as hostages. Therefore, whether the detention of the UN Personnel was
lawful or not would have no bearing on the applicability of the prohibition on
hostage‐taking under Common Article 3. Consequently, the Appeals Chamber
dismisses Karadžić’s arguments in this respect.
48. The Appeals Chamber therefore finds that the prohibition on
hostage‐taking applies to UN Personnel in this case and dismisses Grounds
44 and 45 of Karadžić’s appeal.

G. The Prosecution’s Appeal
49. In its first ground of appeal, the Prosecution submits that the
Trial Chamber erred in finding the evidence insufficient to demonstrate that
proven acts of persecution charged in Count 3 of the Indictment, as well as
the crimes of murder and extermination as charged in Counts 4, 5, and 6 of
the Indictment were included in the common plan of the Overarching JCE
to permanently remove Bosnian Muslims and Bosnian Croats from Bosnian
Serb‐claimed territory (“Excluded Crimes”).
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50. The Trial Chamber found that another reasonable inference
available on the evidence was that, while Karadžić did not intend for these
other crimes to be committed, he did not care enough to stop pursuing the
common plan. It thus convicted Karadžić on the basis of the third form of joint
criminal enterprise liability for each of the Excluded Crimes.
51. The Appeals Chamber recalls that, while an accused’s knowledge
of particular crimes combined with continued participation in the execution
of the common plan from which those crimes result maybe a basis to infer that
he or she shared the requisite intent for the crimes in question, this does not
necessarily compel such a conclusion. Further, where intent is inferred from
circumstantial evidence, itmust be the only reasonable inference available on
the evidence. The Appeals Chamber therefore finds, Judge de Prada dissenting,
that the Prosecution fails to demonstrate that the Trial Chamber committed
error in this respect.
52. For the reasons set out in the Judgement, the Appeals Chamber,
Judge de Prada dissenting, concludes that none of the findings relied upon by
the Prosecution leads to the conclusion that the only reasonable inference was
that the Excluded Crimes formed part of the common purpose. The Appeals
Chamber now turns to consider whether these findings do so cumulatively. A
reasonable trier of fact could find that these findings, considered cumulatively,
support the conclusion that some or all of the Excluded Crimes formed part
of the common purpose. However, the Appeals Chamber, Judge de Prada
dissenting, finds that the Trial Chamber did not err in finding that these factual
findings do not compel this as the only reasonable conclusion. In light of the
Appeals Chamber’s finding, Judge de Prada dissenting, the Appeals Chamber
dismisses Ground 1 of the Prosecution’s appeal.
53. In its second ground of appeal, the Prosecution submits that
the Trial Chamber erred in not finding that Bosnian Muslims and Bosnian
Croats were subjected to destructive conditions of life within the meaning of
Article 4(2)(c) of the ICTY Statute. Specifically, the Prosecution submits that
the Trial Chamber erred by failing to provide a reasoned opinion and/or by
improperly compartmentalizing its analysis of the evidence. As explained in
the Judgement, the Appeals Chamber, Judge de Prada dissenting, finds no
merit in this submission.
54. The Prosecution also argues that the Trial Chamber erred when
determining that the elements required under Article 4(2)(c) of the ICTY
Statute had not been established with respect to certain detention facilities
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in municipalities referred to in Count 1 of the Indictment (“Count 1
Municipalities”).The Appeals Chamber does not agree. The Trial Judgement
reflects the Trial Chamber’s extensive assessment of both the discriminatory
and the destructive conditions in which the relevant detention facilities were
operated. While the Prosecution argues that the Trial Chamber ignored these
factors, the Appeals Chamber observes that the Trial Chamber found that the
conditions demonstrated discriminatory intent and were sufficient to establish
persecution, in part, on the basis of cruel and inhumane treatment. However,
the persecutory and severe mistreatment demonstrated by the evidence and
reflected in the Trial Chamber’s findings did not compel it to find, as the only
reasonable inference, the existence of the deliberate infliction of conditions of
life calculated to bring about the physical destruction of the Bosnian Muslim
and Bosnian Croat groups as such. The Appeals Chamber finds, Judge de
Prada dissenting, that the Prosecution has not demonstrated that the Trial
Chambererred in its assessment of the record in not finding the elements of
Article 4(2)(c) of the ICTY Statute proven beyond reasonable doubt. The
Appeals Chamber, Judge de Prada dissenting, therefore dismisses Ground 2
of the Prosecution’s appeal.
55. In its third ground of appeal, the Prosecution submits that the Trial
Chamber erred when it failed to find that Karadžić and other members of
the Overarching JCE possessed genocidal intent as charged under Count 1
of the Indictment. The Prosecution argues that the Trial Chamber erred in
assessing the pattern of crimes as well as the specific statements and conduct
of Karadžić and other members of the Overarching JCE.
56. With respect to the alleged errors regarding the pattern of crimes,
as explained in the Judgement, the Appeals Chamber finds, Judge de Prada
dissenting, that the Prosecution has failed to demonstrate any error in the
Trial Chamber’s assessment.
57. The Appeals Chamber also rejects the contention that the Trial
Chamber erred in applying the law when assessing the statements and conduct
of Karadžić and other members of the Overarching JCE. The Appeals Chamber
is not convinced that the Trial Chamber ignored any of the evidence relied
upon by the Prosecution or that it was compelled to conclude that genocidal
intent was the only reasonable inference based on the conduct of Karadžić and
the other members of the Overarching JCE as well as the pattern of crimes
committed in Prijedor Municipality. In this respect, the Appeals Chamber
considers that evidence demonstrating ethnic bias, however reprehensible,
does not necessarily prove genocidal intent. The Trial Judgement reflects the
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Trial Chamber’s adherence to this approach. In light of the above, the Appeals
Chamber, Judge de Prada dissenting, cannot conclude that the statements and
conduct to which the Prosecution refers required a reasonable trier of fact
to infer as the only reasonable inference that the conduct and statements of
Karadžić and other JCE members reflected an intent to destroy the Bosnian
Muslim and the Bosnian Croat groups as such in the Count 1 Municipalities.
Based on the foregoing, the Appeals Chamber, Judge de Prada dissenting,
dismisses Ground 3 of the Prosecution’s appeal.

H. Sentencing
58. Both Karadžić and the Prosecution have appealed against the 40‐
year sentence imposed by the Trial Chamber. Karadžić submits that the Trial
Chamber erred in declining to find several mitigating circumstances. As to the
Trial Chamber’s alleged failure to consider Karadžić’s lack of preparation and
control during the war, the Appeals Chamber observes that the Trial Chamber
explicitly noted his submissions but concluded that it did not consider his
alleged lack of training and preparation for war to be mitigating in light of
its findings on his authority over Bosnian Serb forces and relevant political
and governmental organs. Karadžić’s contention that he was a “psychiatrist
and poet, with no military training” ignores the Trial Chamber’s extensive
findings of his authority over Bosnian Serb forces and hiscentral involvement
in four joint criminal enterprises.
59. As to Karadžić’s submissions relating to his good conduct during
the war, the Appeals Chamber observes that the Trial Chamber noted
Karadžić’s submission on this point and found that, given the gravity of his
crimes and his central involvement in them, it did not “consider his conduct
during the warto be mitigating in any way”. The Appeals Chamber also
recalls the Trial Chamber’s findings that Karadžić’s participation was integral
to crimes committed in furtherance of four joint criminal enterprises. In light
of these considerations and for the further reasons set out in the Judgement,
the Appeals Chamber finds that Karadžić does not demonstrate any error
on the part of the Trial Chamber in assessing mitigating circumstances and
dismisses Grounds 47 to 50 of Karadžić’s appeal.
60. In its appeal concerning the sentence, the Prosecution submits
that the Trial Chamber abused its discretion by imposing a sentence of 40
years’ imprisonment and seeks to have Karadžić’s sentence increased to life
imprisonment. It argues that the 40‐year sentence does not reflect the Trial
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Chamber’s own findings and analysis on the gravity of Karadžić’s crimes and
his responsibility for the largest and gravest set of crimes ever attributed to a
single person at the ICTY. Taking into account the Trial Chamber’s conclusions
reflecting the magnitude of Karadžić’s crimes, the Appeals Chamber is in
agreement with the Prosecution’s position and considers that the 40‐year
sentence inadequately reflects the extraordinary gravity of Karadžić’s crimes
as well as his central and instrumental participation in four joint criminal
enterprises.
61. The incongruence between the gravity of Karadžić’s crimes and
his 40‐year sentence is apparent when Karadžić’s crimes and punishment are
compared to the life sentences imposed on Tolimir, Beara, Popović, and Galić
for their responsibility in only a fraction of Karadžić’s crimes. The Appeals
Chambernotes that the Trial Chamber did not explicitly consider these cases in
its determination of Karadžić’ssentence. The fact that Tolimir, Beara, Popović,
and Galić were each sentenced to life imprisonment for participating in only
one of the four joint criminal enterprises involved in this case, and the fact
that theywere subordinated to Karadžić, further demonstrates that the 40‐year
sentence imposed on Karadžićwas inadequate.
62. Given the above, the Appeals Chamber considers that the sentence
of 40 years imposed by the Trial Chamber underestimates the extraordinary
gravity of Karadžić’s responsibility and his integral participation in “the most
egregious of crimes” that were committed throughout the entire period of the
conflict in Bosnia and Herzegovina and were noted for their “sheer scale” and
“systematic cruelty”. In the circumstances of this case, the sentence the Trial
Chamber imposed was so unreasonable and plainly unjust that the Appeals
Chamber can only infer that the Trial Chamber failed to properly exercise its
discretion.
63. The Appeals Chamber finds, Judges de Prada and Rosa dissenting,
that the Trial Chamber committed a discernible error and abused its discretion
in imposing a sentence of only 40 years of imprisonment. The Appeals
Chamber, Judges de Prada and Rosa dissenting, therefore grants Ground 4of
the Prosecution’s appeal.
64. The Appeals Chamber recalls that it has granted, in part, Judges
Joensen and de Prada dissenting,Ground 31 of Karadžić’s appeal and has
reversed his convictions related to the Overarching JCE to the extent that
they are based on Scheduled Incidents C.27.5, B.20.4, B.13.1 in part, C.22.5
in part, and E.11.1. Notwithstanding, the Appeals Chamber has dismissed all
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other aspects of Karadžić’s appeal andhas affirmed his remaining convictions
for genocide, persecution, extermination, murder, deportation, and other
inhumane acts (forcible transfer) as crimes against humanity, as well as for
murder, terror, unlawful attacks on civilians, and hostage‐taking as violations
of the laws or customs of war, in relation to his participation in the Overarching
JCE, the Sarajevo JCE, the Srebrenica JCE, and the Hostages JCE. The
Appeals Chamber further recalls that it has granted, Judges de Prada and
Rosa dissenting, Ground 4 of the Prosecution’s appeal.

I. Disposition
For the foregoing reasons, THE APPEALS CHAMBER,
PURSUANT to Article 23 of the Statute and Rule 144 of the Rules;
NOTING the written submissions of the parties and their oral
arguments presented at the appeal hearing on 23 and 24 April 2018;
SITTING in open session;
GRANTS, Judges Joensen and de Prada dissenting, Karadžić’s Thirty‐
First Ground of Appeal, in part, and
REVERSES, Judges Joensen and de Prada dissenting, Karadžić’s
convictions to the extent that they rely on Scheduled Incidents C.27.5, B.20.4,
B.13.1 in part, C.22.5 in part, and E.11.1;
DISMISSES Karadžić’s appeal in all other respects;
AFFIRMS Karadžić’s remaining convictions, pursuant to Article 1
of the Statute and Articles 7(1) and 7(3)of the ICTY Statute, for genocide,
persecution, extermination, murder, deportation, and other inhumane acts
(forcible transfer) as crimes against humanity, as well as for murder, terror,
unlawful attacks on civilians, and hostage‐taking as violations of the laws or
customs of war, in relation to his participation in the Overarching JCE, the
Sarajevo JCE, the Srebrenica JCE, and the Hostages JCE;
GRANTS, Judges de Prada and Rosa dissenting, the Prosecution’s
Fourth Ground of Appeal;
DISMISSES, Judge de Prada dissenting, the Prosecution’s appeal in
all other respects;
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SETS ASIDE, Judges de Prada and Rosa dissenting, the sentence of
40 years of imprisonment and
IMPOSES, Judges de Prada and Rosa dissenting, a sentence of life
imprisonment, subject to credit being given under Rules 125(C) and 131 of the
Rules for the period Karadžić has already spent in detention since his arrest
on 21 July 2008;
RULES that this Judgement shall be enforced immediately pursuant to
Rule 145(A) of the Rules;
ORDERS that, in accordance with Rules 127(C) and 131 of the Rules,
Karadžić shall remain in the custody of the Mechanism pending the finalization
of arrangements for his transfer to the State where his sentence will be served.
Judge Vagn Joensen appends partially dissenting and separate
concurring opinions.
Judge José Ricardo de Prada Solaesa appends a partially dissenting
opinion.

4. Conclusion:
Almost 24 years after the indictment was filed, the final judgement was
pronounced to Radovan Karadžić for crimes committed under his control in
the 1990s in BiH.
For thirteen years, Radovan Karadžić was hiding, mocking the victims
of his crimes and international justice. In July 2008, he was arrested in Serbia
and delivered to the ICTY. A year was spent preparing for the start of the trial
in this case. Perquisition began on 26 October 2009 and lasted for five years
until 7 October 2014. During the process, 11,481 exhibits were listed, 586
witnesses testified, and the accused Radovan Karadžić defended himself.
Following this first-instance procedure, and the appeal procedure
that followed on 20 March 2019, the International Residual Mechanism for
Criminal Tribunal for the Hague Tribunal confirmed that Radovan Karadžić
was guilty of genocide in the Srebrenica area in 1995 and for the persecution,
extermination, murder, deportation, inhumane acts (forcible transfer),
terrorism, unlawful attacks on civilians and hostage taking, committed by his
participation in four JCEs, and was acquitted of charges of genocide in other
municipalities in BiH in 1992. He was sentenced to life imprisonment. There
is no possibility of appeal against this judgment.
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In this way, Karadžić became the highest-ranking person convicted
of crimes in the territory of the former Yugoslavia. This is one of a number
of significant judgments issued by the ICTY, as a court established by the
United Nations. This verdict is a message to everyone that war crimes shall
be punished. The evidence in this case and the facts contained therein are
particularly important for establishing the truth about doings in BiH, and
legal qualifications, which are not satisfying, in particular for the victims, are
something that is, however, part of the free judicial conviction.

References:
1. The Declaration of Proclamation of the Republic of Serb People of Bosnia and Herzegovina (5 April 2019), https://sr.wikisource.org/srel/%D0%94%D0%B5%D0%BA%D0%BB%D0%
B0%D1%80%D0%B0%D1%86%D0%B8%D1%98%D0%B0
_%D0%BE_%D0%BF%D1%80%D0%BE%D0%B3%D0%BB%D0%B0%D1%88%D0%B5%D1%9A%D1%83_%D
0%A0%D0%B5%D0%BF%D1%83%D0%B1%D0%BB%D0%B8%D0%BA%D0%B5_%D1%81%D1%80%D0%BF%D1%81%D0%BA%D0%BE%D0%B3_%D0%BD%D0%B0%D
1%80%D0%BE%D0%B4%D0%B0_%D0%91%D0%BE%D1%81
%D0%BD%D0%B5_%D0%B8_%D0%A5%D0%B5%D1%80%D
1%86%D0%B5%D0%B3%D0%BE%D0%B2%D0%B8%D0%BD%D0%B5
2. Public redacted version of Judgement issued on 24 March 2016, Prosecutor vs. Radovan Karadžić, ITCY (Volume I - IV): http://www.icty.
org/x/cases/karadzic/tjug/en/160324_judgement.pdf
3. Judgement, Case No. MICT–13–55-A (Prosecutor – Radovan
Karadžić), International Residual Mechanism for Criminal Tribunals,
http://www.irmct.org/sites/default/files/casedocuments/mict-13-55/
appeals-chamber-judgements/en/190320-judgement-karadzic-13-55.
pdf
4. Lara J. Nettelfield, Courting Democracy in Bosnia and Herzegovina,
Cambridge University Press
5. International Arrest Warrant and Order for Surrender of Radovan
Karadžić and Ratko Mladić to ICTY, http://www.icty.org/x/cases/
karadzic/custom4/en/960711.pdf
78

6. Indicement against Radovan Karadžić and Ratko Mladić, the Prosecutor of the Tribunal for the Former Yougoslavia, http://www.icty.org/x/
cases/mladic/ind/en/kar-ii950724e.pdf
7. Case data IT-95-5/18, http://www.icty.org/en/cases/radovan-karadzictrial-key-information
8. See the letter of 12 Associations of Victims on the occasion of pronouncing the verdict to Karadžić, https://bportal.ba/procitajte-sta-pise-u-pismu-12-udruzenja-zrtava-povodom-presude-karadzicu/
9. Prosecution Appeal Brief, Case No. MICT–13–55-A, http://www.
irmct.org/sites/default/files/casedocuments/mict-13-55/appeal-briefs/
en/karadzic-notice-filing-public-redacted-version-prosecution-appeal-brief.PDF
10. Radovan Karadzic’s Appeal Brief, http://www.irmct.org/sites/default/
files/casedocuments/mict-13-55/appeal-briefs/en/karadzic-radovankaradzics-appeal-brief.PDF
11. Radovan Karadžić in Tribunal’s Custody, http://www.icty.org/en/press/
radovan-karad%C5%BEi%C4%87-tribunal%E2%80%99s-custody
12. Statement Of The Office Of The Prosecutor On The Arrest Of Radovan Karadžić, http://www.icty.org/sid/9950
13. Third Amended Indictment, ICTY, http://www.icty.org/x/cases/
karadzic/ind/en/090227.pdf
14. Constitution of the Republic of the Serb People of Bosnia and Herzegovina, 5 April 2019, https://sr.wikisource.org/srel/%D0%A3%D
1%81%D1%82%D0%B0%D0%B2_%D0%A1%D1%80%D0%BF%D1%81%D0%BA%D0%B5_%D0%A0%D0%B5%D0%BF%D1%83%D0%B1%D0%BB%D0%B8%D0%BA%D0%B5_%D0
%91%D0%BE%D1%81%D0%BD%D0%B5_%D0%B8_%D0%A5
%D0%B5%D1%80%D1%86%D0%B5%D0%B3%D0%BE%D0%B
2%D0%B8%D0%BD%D0%B5,
15. Appealhearing,
https://www.youtube.com/results?search_query=
appeal+hearing+radovan+karadzic

79

Dr Ermin Kuka, Assistant Professor and Research Associate

CAMPS AND PLACES OF UNLAWFUL IMPRISONMENT
OF BOSNIAKS IN THE AREA OF VIŠEGRAD DURING
THE AGGRESSION FROM 1992 TO 1995
Summary
With a clear, planned and deliberate intention and purpose of
committing different forms of crime against humanity and international law,
including the crime of genocide against Bosniaks, the aggressor established
and organized many concentration camps and places of illegal imprisonment
of Bosniak civilians in the area of Višegrad during the period of 1992-1995.
There, physical and mental torture, abuse and ill-treatment, as well as the
killings of prisoners were committed continuously and daily. In addition to
men, women, children and the elderly were taken to the camps, which is
a clear proof that the aggressor did not choose whom to capture and place
in numerous camps and places of unlawful imprisonment in the area of
Višegrad. Dozens and hundreds of Bosniak civilians from Višegrad were
captured and imprisoned in the camps, where many were killed or were
succumbed to injuries as a result of severe torture and abuse. It was just
one of the ways for complete extermination of Bosniaks from the area of
Višegrad and to create ethnically clean territories on the Drina River. The
scope, scale and characteristics of crimes against Bosniaks from Višegrad,
including the imprisonment of civilians in concentration camps, require
a detalied elaboration of the treatment of the aggressor against detained
civilians, which included constant torture, abuse, as well as the killings.
The testimony of survivor inmates is also of great help in confirming these
claims.
Key words: concentration camps, places of unlawful imprisonment,
Višegrad, aggression, genocide
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Introduction – the definition of key concepts
The concentration camp (prison) means a place “where war prisoners
are interned.”1 Also, the camp is a “place of gathering of large numbers
of forced people in order to exploit their work and liquidation.“2 The term
prisoner is, in the shortest sense, defined as a person detained in the camp.
The place of unlawful detention involves all objects and facilities “in
which civilians were imprisoned during the period of 1992-1995 without the
legal process of arrest and imprisonment carried out in accordance with the
applicable law.”3
The imprisonment implies “the severe deprivation of physical liberty
(one or more persons) contrary to the fundamental rules of international law
committed as a part of broad or systematic attack directed against the civilian
population.”4
In order to carry out different forms of crimes against humanity and
international law, including the crime of genocide against Bosniaks, the
aggressor established and organized many concentration camps and places
of unlawful detainment of Bosniak civilians from Višegrad in the area of
Višegrad during the period of 1992-1995. There, physical and mental torture,
abuse and mistreatment, as well as the killings of prisoners (detainees) were
committed continuously and daily.5
1

2

3
4

5
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III Geneva Convention of 12 August 1949, Article 21; Military Encyclopedia, Vol. 10,
Belgrade, 1975, pp. 667; Čekić, Smail, Termiz, Dževad (2007). Žrtve zločina u Sarajevu
1992-1996. Sarajevo: Institut za istraživanje zločina protiv čovječnosti i međunarodnog
prava Univerziteta u Sarajevu, pp. 119.
Mujkić, S. Muhamed (2010). Brčko – sedam krugova pakla (drugo dopunjeno izdanje).
Brčko, pp. 91; Muratović, Rasim, Kuka, Ermin (2015). Genocid u Brčkom 1992-1995.
Sarajevo: Institut za istraživanje zločina protiv čovječnosti i međunarodnog prava
Univerziteta u Sarajevu, pp. 21.
Ibid.
International Criminal Court, Elements of crimes, 2000, Article 7 (1), (e); Rome Statute
of International Criminal Court of 17 July 1998, “Official Gazette of Bosnia and
Herzegovina“, No. 2, 6 March 2002, Article 7; Čekić, Smail, Termiz, Dževad, Ibid., pp.
128.
“Every citizen of Bosnia and Herzegovina and a foreign citizen is in the status of a
concentration camp prisoner, who, in the period from 18 September 1991 until 30 April
1996 was forcibly imprisoned or intervened and treated as a prisoner of war or prisoners
civilians by any armed formations from Bosnia and Herzegovina, registered as such
by the International Red Cross, or the status of inmates is determined in accordance
with the Ordinance on Determining the Status of Concentration Camp Prisoners, as a
person found in a camp or other place of detention for a period longer than 72 hours,
who was denied the elementary human rights guaranteed by the Universal Declaration

In camps and prisons throughout Bosnia and Herzegovina during the
1992-1995 aggression unprecedented abuse survived “over 200,000 civilians,
and around 30,000 prisoners were murdered or are missing. A total of 657
places of detention – prisons and camps are registered.”6
The conditions in which civilians in the territory of Bosnia and
Herzegovina during the 1992-1995 aggression, including the city of
Višegrad, “were transported into and from the camps were more similar to
the transportation of cattle, which, among other things, confirms that the
only relationship towards the human dignity of victim of genocide was open
contempt.“7
The following are particularly distinguished among the camps and places
of illegal detention where serious violation of international humanitarian law
were committed, that is all forms of crimes against humanity and international
law, including the genocide against Bosniaks, in the area of Višegrad: the
Yugoslav People’s Army Barracks in Uzamnica; the Elementary School
“Hasan Veletovac“; the Elementary School “Petar Kočić“; the Elementary
School “Vuk Karadžić“; the High School Center; the Hotel “Bikavac“; the
Fire Station; the Public Safety Station; the Institute for the Protection of
Mentally-Retarded Female Children and Youth Višegrad; the Sports Center
“Ušće“; the Cooperative Home in Sase; the Višegrad Hydroelectric Power
Plant; the Furniture Factory “Varda“; the Elementary School “Želimir Željić“
in Prelovo; the Elementary School in Orahovice; the Local Office in Dobrun;
the Hotel Višegrad, the Hotel “Vilina vlas“ in Višegradska Banja...8

6
7
8

of Human Rights and the Convention on the Prevention and Punishment of the Crime
of Genocide, unless it is a person who served in that place the sentence of imprisonment
based on a court judgment from the period prior to 18 September 1991.“ (Arnaut
Haseljić, Meldijana (2017) Forced disappearances in Sarajevo 1992-1995. Sarajevo:
Institute for the Research of Crimes against Humanity and International Law, University
of Sarajevo, pp. 205-206, according to: The Statute of the Association of Concentration
Camp Prisoners in Bosnia and Herzegovina, Article 3).
Arnaut Haseljić, Meldijana, Ibid., pp. 205.
ICTY, Case No. IT-99-36-T, The Trial Chamber II, The Prosecutor against Radoslav
Brđanin, The Verdict, 1 September 2004, Paragraph 1016.
Čekić, Smail (2016). Dejtonski (mirovni) sporazum – legalizacija genocida u Republici
Bosni i Hercegovini. Sarajevo: Institut za istraživanje zločina protiv čovječnosti i
međunarodnog prava Univerziteta u Sarajevu, pp. 521; Hećo, Faid (2005). Uloga
Jugoslovenske narodne armije u agresiji na Bosnu i Hercegovinu. Sarajevo: Institut za
istraživanje zločina protiv čovječnosti i međunarodnog prava Univerziteta u Sarajevu,
pp. 175-176; AIIZ, Inv. No. 2-272, Izvještaj Štaba Teritorijalne odbrane Višegrad, Biro
za istraživanje rata i ratnih stradanja Višegrad, No. 190/92, 27 July 1992.
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3.1. The Yugoslav People’s Army Barracks in Uzamnica
One of the first formed camps in the area of Višegrad was the camp
in the Yugoslav People’s Army Barracks in Uzamnica (a village in the
area of Višegrad), on the right bank of the Drina River, near the Višegrad
Hydroelectrical Power Plant. The prisoners in this camp were subjected to
all forms of physical and mental torture, abuse and mistreatment, and many
were killed. According to the available data, “during the period of June 1992 –
October 1994, there were around 45 men, 11 women and two children detained
in the camp. The number of prisoners varied, because some of the prisoners
were taken away and new ones were brought in.”9 Bearing this in mind, it is
clear that hundreds of Bosniak civilians were detained in this camp.
Thus, the criminal Nenad Tanasković “on 25 May 1992, together with
unidentified soldiers, in the village Kabernik in the Municipality of Višegrad,
when the civilian M. M. left the forest, captured him, tied his hands and
forcefully pushed into a smaller truck and took him to Donja Lijeska, after
which the accused and Novo Rajak took the severely beaten M. M. and his
father H. M. to the barracks Uzamnica and there they told the other prisoners
in Uzamnica that the accused and Novo Rajak beat them.“10 Besides them,
Miloš Pantelić, Slavko Trifković and many others also brought detainees in
the camp Uzamnica.
The oldest prisoner “was 80 years old and all were, with a few
exceptions, civilians. The prisoners were locked in a hangar, and men and
women were kept in separated rooms.”11 The living and survival conditions,
in the camp “were miserable. There was not enough food for all the prisoners.
9

ICTY, Case No. IT-98-32/1-T, The Trial Chamber III, The Prosecutor against Milan
Lukić and Sredoje Lukić, The Verdict, 5 October 2010, Paragraphs 759-760. According to
the statement of one of the victimes of genocide, “there were many men and women...“
in the camp (Kljun, Ibrahim (1996). Višegrad – hronika genocida nad bošnjacima.
Zenica: KDB “Preporod“/Centar za istraživanje ratnih zločina i zločina genocida nad
Bošnjacima, pp. 291; Čekić, Smail, work cited, 2016, pp. 522).
A significant number of prisoners in the Uzamnica camp was imprisoned “until the
October of 1994.“ (ICTY, Case No. IT-02-54-T, The Trial Chamber III, The Prosecutor
againts Slobodan Milošević, Second Prosecution Pre-Trial Brief (indictments in relation
to Croatia and Bosnia and Herzegovina), 31 May 2002, Paragraph 650; ICTY, Case No.
IT-98-32-T, The Trial Chamber, The Prosecutor against Mitar Vasiljević, The Verdict,
29 November 2002, Paragraphs 759-760; AIIZ, Inv. No. 5166, the statement of A. G.).
10 The Court of Bosnia and Herzegovina, Case No. X-KR/06/165, Section I for War Crimes,
The Prosecution of Bosnia and Herzegovina against Nenad Tanasković, The Verdict, 24
August 2007, Paragraph 3.
11 Ibid, Paragraph 760.

84

There were no sanitary facilities, and medical assistance was not provided for
all prisoners. There were no heating and electricity in the hangar.”12 Imprisoned
men, “were regularly beaten with fists, punches, electric cables and wooden
sticks, mostly at night, and especially at the end of 1992 and the early 1993
by the guards in the camps. Prisoners were also beaten by other persons who
came to the camp.”13
The commander of the camp in the JNA Barracks in Uzamnica was
Đure Đurišić from June until December 1992 (or the beginning of 1993),
and was succeeded by Stojan Zekanović. Stojan Zekanović was, at the late
1993 succeeded by Goran Popović also known as Pop. In less than two years,
three camp guards changed. Often “guest” of the camp was also the notorious
war criminal Milan Lukić. From June 1992 until 1993, Milan Lukić, Sredoje
Lukić, Miloš Lukić, Boban Inđić and Dragan Šekarić from Goražde, as well
as many others, regularly came to the camp and tortured prisoners. On one
occasion, Milan Lukić “slaughtered one prisoner in front of all prisoners.”14
The prisoners were “gradually taken out of the camp in groups and
murdered.”15 The same guards “beat the prisoners in the hangar in front of
other prisoners. They usually clubbed them and beat them with wooden sticks
and fists, and sometimes they kicked them with their boots. When they had
done, the floor would remain all bloody. Milan Lukić also forced prisoners to
sing the Chetnik songs and to ‘make the sign of the cross’. When he saw the
prisoners working outside the camp, Milan Lukić would approach them and
beat them.”16
12 Ibid, Paragraphs 761 and 1064.
13 Ibid, Paragraphs 762, 978 and 1024-1025; AIIZ, Inv. No. 5166, the statement of Ahmo
Gojak; Kljun, Ibrahim, work cited, pp. 291-292; Sućeska, Mustafa (2001). Krvava ćuprija
na Drini. Sarajevo: DES, pp. 345-347. Ahmo Gojak, among others, was imprisoned in
the Uzamnica camp for 837 days, a total of 103 in the solitary confinement, where he
was constantly beaten and who gives significant data on crimes against humanity and
international law in that camp, as well as in the area of Višegrad, where he, “together
with other prisoners of infamous Uzamnica”, “performed the hardest physical work”
(“We went in front of the Chetnik soldiers as a living shield, collecting the corpses of
the killed Bosniaks in the streets, hallways and apartments. They tortured us with hunger
and thirst ...”). The criminals pushed a spoon into Gojak’s throat and he had to swallow
it. (AIIZ, Inv. No. 5166, the statement of Ahmo Gojak; Sućeska, Mustafa, work cited, pp.
345-347; Kljun, Ibrahim, work cited, pp. 300-301; Čekić, Smail, work cited, 2016, pp.
522).
14 Kljun, Ibrahim, work cited, pp. 301; Čekić, Smail, work cited, 2016, pp. 523.
15 ICTY, Case No. IT-98-32/1-T, The Trial Chamber III, The Prosecutor againts Milan
Lukić and Sredoje Lukić, The Verdict, 5 October 2010, Paragraphs 769-770, 1025 and
1038-1039; Sućeska, Mustafa, Ibid., pp. 358; Čekić, Smail, Ibid., 2016, pp. 523.
16 Ibid.
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Due to the living conditions in the camp, as well as constant torture,
abuse and beatings, a significant number of prisoners died in the camp. Thus,
“Meho Bećirević, Ćamil Bećirević and Bekto Salić succumbed to the injuries
inflicted in the beatings. Mustafa Ćuprija was diagnosed with diabetes and
died after a month. The mother of Islam Kustur aged 96 broke her leg, and did
not receive medical assistance and died after 20 days.”17
During the detention in the camp, the prisoners were continuously taken
to forced labor both in Višegrad and its surroundings. Thus, “the prisoners
unloaded the coal in the villages Gornja Mahala and Čađava, cleaned the slag
from the boiler room and worked on a farm near the river Župa.”18
On one occasion in August or September 1992 “all prisoners were
taken by truck to Dobro Polje, were they were bounded two by two men and
ordered to go by feet to the battle line. Although the Army of Bosnia and
Herzegovina opened fire, they returned unharmed. In October 1992, groups
of soldiers came to the camp and took imprisoned men to dig trenches outside
the camp, at the dam.”19
The prisoners were, among other things, subjected to continuous
beatings and revenge by the criminals. Those beatings “caused severe mental
and physical sufferings and injuries. Some of the prisoners were elderly people
for whom the beatings and the injuries had particularly severe consequences.”
Due to the fact that they were imprisoned in the camp, prisoners were
“particularly vulnerable because they could not save themselves by escaping
or defending.”20
Milan Lukić took “on many occasions, as he did, among other things,
during one night at the end of July 1992, when he took away more than 20
younger prisoners, and in September 1992, when he took from the hangar
Muharem Bajraktarević and the deaf Fahra Sejdić (42), also prisoners from
the camp and killed them. Lukić also killed a boy Mirza Bajrić from Gostilj,
aged 17.“21
17 ICTY, Case No. IT-98-32/1-T, The Trial Chamber III, The Prosecutor against Milan
Lukić and Sredoje Lukić, The Verdict, 5 October 2010, Paragraph 764; Čekić, Smail,
Ibid., 2016, pp. 523.
18 ICTY, Case No. IT-98-32/1-T, The Trial Chamber III, The Prosecutor against Milan
Lukić and Sredoje Lukić, The Verdict, 5 October 2010, Paragraph 765.
19 Ibid, Paragraph 766; Čekić, Smail, Ibid., 2016, pp. 524.
20 Ibid, Paragraphs 977-981 and 1060; Čekić, Smail, Ibid., 2016, pp. 525.
21 Ibid, Paragraphs 797-799; Čekić, Smail, work cited, 2016, pp. 525.

86

The fact that the camp Uzamnica was also the camp and the place of
imprisonment of Bosniaks from Višegrad and the wider area, is documented in
the command of the Second Podrinje PLPBR dated from 10 June 1993, which
states, among other things, that “the military camp is located in Uzamnica
near Višegrad” and that “there are 20 old prisoners and 3 new prisoners, which
makes a total of 23 prisoners. A group of the ICRC visited the military camp
and the prisoners.“ It is further stated that “three new prisoners are in the camp:
Mehmed (Ibro) Menzilović, born on 7 May 1961 in Menzilovići, Višegrad,
Ahmo (Ajdin) Gojak, born on 16 November 1967 in Prijepolje, permanently
residing in Mali Krivak, Barska 10-11300 Smederevo and Vahid (Mujo) Čvor,
born in 1931 in Kaoštice, Višegrad.“22 In the early October 1994, the prisoners
who were still in the camp Uzamnica were taken to Sarajevo where they were
exchanged.23
On several occasions the request of the International Committee of
the Red Cross (ICRC) to enter the camp was denied. Nevertheless, in May
1993 the representatives of the ICRC managed to visit the camp and convince
themselves in person on the conditions that prevailed in the camp. However,
the prisoners in the camp, for fear of the later retaliation of the criminals, were
not allowed to speak about abuses in the camp with the representatives of the
ICRC.24
3.2. The Public Security Station
After having left the Višegrad Public Security Station in March 1992
police officers of Serbian nationality, in April 1992, with the arrival of the
Užice Corps of JNA, returned and took full control of the Station, and staff
members of Bosniak nationality, who remained in Višegrad, were jailed,
detained or killed. Thus, in April 1992 “Risto Perišić, a teacher, became the
chief of police in Višegrad, and Dragan Tomić, a commander. One of their
companions was Vidoje Andrić, a reserve police officer.”25
22 AIIZ, Inv. No. 9-12942, The Command of the 2nd Podrinje PLPBR, Strictly confidential
No. 611, dated 10 June 1993.
23 Ibid, Paragraphs 767 and 772. Then (6 October 1994) a prisoner Ahmo Gojak was also
exchanged at Kula. In Jablanica “a spoon was surgically removed from his stomach“
(Kljun, Ibrahim, cited work, pp. 3101; Čekić, Smail, cited work, 2016, pp. 524).
24 ICTY, Case No. IT-98-32/1-T, Thre Trial Chamber III, The Prosecutor against Milan
Lukić and Sredoje Lukić, The Verdict, 5 October 2010, Paragraph 762.
25 ICTY, Case No. IT-98-32/1-T, The Trial Chamber III, The Prosecutor against Milan
Lukić and Sredoje Lukić, The Verdict, 20 July 2009, Paragraph 59.
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At the Višegrad Public Security Station “15 to 20 civilians of Muslim
nationality were imprisoned.”26 Prisoners were kept “in a room 5m to 5m, and
there were around 10 prisoners up to 7 days; that room was separated from
the police station by a hallway with doors with bars that were locked…“ The
conditions were catastrophic. Namely, “there was no adequate toilet or the
possibility to use water... A duty officer, or a person designated for that, had a
key to lock and unlock the doors, and escorted prisoners together with armed
guards through the hallway to the toilet. The police officers in the Public
Security Station, including Lelek, were armed...“ Also, “there was no way to
leave the room, except in case when the turnkey persons allowed it.”27
The Panel of the Court of Bosnia and Herzegovina was, by going to
the scene, convinced that the allegations regarding the size and location of
the room where prisoners were locked were entirely accurate. Željko Lelek,
a war criminal, “as one of the armed police officers who had keys, was
absolutely aware that those people were deprived of their liberty.“28 In May
1992, he personally “after civilians of Bosniak nationality, including Suvad
Subašić, Enver Džaferović, Safet Tvrtković, Nezir Žunić, Osman Kurspahić,
Abid Murtić, Suvad Dolovac and his brother, as well as a young man called
Salko were brought in and detained in the Višegrad Police Security Station,
participated in their detention.“29
Momir Savić, a war criminal also participated in detention, torture
and abuse of prisoners in the Višegrad Public Security Station. During the
period of 17-22 April 1992, he “while in the Višegrad Public Security Station
was imprisoned Ramiz Gušo son of Šaban and 23 other persons of Bosniak
nationality, interrogated him in an office on the first floor of the builidng,
where he swore him and insulted him, cursing Alija Izetbegović and SDA
party and called him ‘Balija’, all in the company of certain captain Dragan,
hit him twice with a fist in his head, after which Ramiz Gušo fell on the floor
and felt dazed, and was present when captain Dragan hit Ramiz Gušo with his
hands in the head.“30
26 The Cantonal Court in Sarajevo, Case No. K-53/04, The Prosecution of the Canton of
Sarajevo against Novo Rajak, The Verdict, 27 November 2006, pp. 4.
27 The Court of Bosnia and Herzegovina, Case No. X-KR/06/202, Section I for War Crimes,
The Prosecution of Bosnia and Herzegovina against Željko Lelek, The Verdict, 23 May
2008, pp. 50-51.
28 Ibid, pp. 51.
29 Ibid, Paragraph 4.
30 The Court of Bosnia and Herzegovina, Case No. X-KR-07/478, Section I for War Crimes,
The Prosecution of Bosnia and Herzegovina against Momir Savić, The Verdict, 3 July
2009, Paragraph 1.
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A war criminal Novo Rajak “entered the room and beat Muhamed
Čukojević and other prisoners, and especially brutally Safet Tvrtković on a daily
basis. Adil Čakar lost sight on his right eye due to the force of the blows, and
Muhamed Čukojević, due to the abuse suffered from Rajak and other Serbian
policemen, was broken nasal bone and other, numerous bodily injuries.“31 He
personally, on one occasion, “took Safet Tvrtković on a hearing from which
Tvrtković never returned. His remains were found during exhumations. Also,
“every trace of Nezir Žunić from the room of the Višegrad Police Security
Station was lost from the mid-May 1992, when he was repeatedly beaten in a
prison cell together with other prisoners.“32
A war criminal Milan Lukić also brought prisoners in the Police
Security Station. He “according to the testimony of witness VG089, on 14
June 1992, at approximately 5:00 p.m., after having killed Samir Dervišević
and one other boy named Ajvaz on the new bridge in Višegrad, took the
witness VG089 to the Višegrad Police Security Station, where he remained
detained for three days.“33
Dozens of prisoners passed through the Višegrad Police Security
Station camp. Prisoners were detained, tortured, abused, and exposed to
numerous ill-treatments, until the end of June 1992. It is important to note that
neither this camp nor the Uzamnica Barracks camp, were visited by any of the
members of the International Committee of the Red Cross (ICTC).

3.3. The Fire Station
The Fire Station was also transformed into a camp for Bosniaks from
Višegrad. There were over 100 Bosniak civilians imprisoned there. The
conditions were such that prisoners “sat and lay on the bare, dirty floor...“ The
criminals tortured, abused, beat, and took away their values (money, jewels,
etc.) from prisoners. They killed a total of 18 prisoners detained in this camp.
Also, nights were particularly terrible, because the criminals carried out the
prisoners at night, “but they did not return them back.”34

31 The Cantonal Court in Sarajevo, Case No. K-53/04, The Prosecution of the Canton of
Sarajevo against Novo Rajak, The Verdict, 27 November 2006, pp. 3.
32 Ibid, pp. 4.
33 ICTY, Case No. IT-98-32/1-T, The Trial Chamber III, The Prosecutor against Milan
Lukić and Sredoje Lukić, The Verdict, 20 July 2009, Paragraph 628.
34 Kljun, Ibrahim, work cited, pp. 282-283; Čekić, Smail, work cited, 2016, pp. 527-528.
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A witness H. A., a prisoner in the Višegrad Fire Station camp stated:
“In a few days again came a group of Chetniks, our neighbours Šimšićs,
Miličevićs and others. ‘Have not you left yet’ – asked Brane Miličević. We had
to leave the house very quickly and go to the gathering place in the village.
From the village, we went on foot (accompanied by Chetniks) to the village
Presjeka, where we picked up a few sick and elderly people... We found a lot
of Chetniks under the village Obravnje, they were singing and dancing folk
games, and shouting abusive words and threats to us. There, they loaded us
onto trucks and hauled to the Višegrad Fire Station where they locked us up.
There were around hundred people and we spent the night on a dirty and bare
floor. The next day came Lukić with two Chetniks. The harassment started
as well as the search of our bundles. They were looking for foreign currency,
jewels and money... The third day came our neighbor Boban Šimšić. After him,
four Chetniks with masks entered the room and took away four of our men.
After a few moments, they returned with carpentry axes that were bloody. The
Chetniks were taking away our men in groups of four. They took away: Meho
Agić (62), Emin Agić (21), Huso Bulatović (56), Hasan Gluščević (35), his
son Nesib (14), Mujo Gluščević (32), Sifet Gluščević (17), Meho Siftić (68),
his grandson Samir (16), Dželal (Alija) and Senad (Sećo) Hodžić – both 20
years old, Ibrahim Kešmer and his son (19), as well as Hamed Kešmer (6),
Avdija Nuhanović (45), Mustafa Šabanović (60), Adem Kozić (62), Husein
Vilić (36) and Salko (Hakija) Sućeska (30). All nineteen Bosniaks were killed
on the Drina River Bridge. Every night Chetniks took girls and young women
in one room and raped them.”35
In addition to criminals Boban Šimšić and Milan Lukić, a criminal
Mitar Vasiljević also came to the Fire Station. Thus, a witness “VG-105
said that she saw that a person she identified as ‘Vasiljević’ was consoling a
daughter of a man whom he and Lukić had taken from the Fire Station. The
witness was in the Fire Station together with other imprisoned people from the
village Žlijeb.”36
Also, no members of the International Committee of the Red Cross
(ICTC) visited this camp.
35 Sućeska, Mustafa, cited work, pp. 327-328; The Court of Bosnia and Herzegovina, Case
No. X-KR-05/04, The Prosecution of Bosnia and Herzegovina against Boban Šimšić,
The Verdict, 11 July 2006, Paragraphs 108, 111, 112, 113, 147, 156, 160, 162, 164, 165,
167, 169, 170.
36 ICTY, Case No. IT-09-32-T, The Trial Chamber II, The Prosecutor against Mitar
Vasiljević, The Verdict, 29 November 2002, Paragraph 158.

90

3.4. The Elementary School “Hasan Veletovac“
The Elementary School “Hasan Veletovac“ in Višegrad, criminals
turned into a concentration camp in the summer of 1992 and they locked up
civilians of Bosniak nationality from the area of Višegrad. In that camp “about
500 Muslim civilians were imprisoned. There was barbed wire around the
school and people had no freedom of movement. There was blood on the
walls and floors of hallways.”37 A large number of women and children were
imprisoned in the camp. Women, imprisoned in the camp “had to perform
various tasks, for example, clean blood in some parts of the school.”38
The perpetrator Milan Lukić was the main person and in charge of the
camp. He “issued orders to other soldiers. Milan Lukić often spent time with
Boban Šimšić and Ljubiša Cvijović, as well as other soldiers. During the time
that VG 063 spent imprisoned in that school, she saw Milan Lukić every day.
He always wore a camouflage uniform, as did guards in the school. ‘Many
times’ she saw Sredoje Lukić, but not always with Milan Lukić.”39
One day, during the usual muster, perpetrators Milan Lukić, Ljubiša
Cvijović, Boban Šimšić and others “took three Muslims, Ismet Bulatović,
Šemso Poljo and a younger man named Eniz or Enes. Those men were never
seen again.”40 On another occasion, a criminal Milan Lukić “ordered several
elderly men in the school to get out. They were ordered to beat each other in
heads with poles and sing ‘Chetnik’ songs. If they did not hit each other strong
enough, then Milan Lukić, Sredoje Lukić, Boban Šimšić and others would hit
them. When one of those elderly men returned, he was bleeding and covered
with bruises.”41
On Vidovdan (a popular Serbian holiday), on 28 June 1992, Milan
Lukić and another man entered a gymnasium in the elementary school “Hasan
Veletovac”. Milan Lukić “shouted at the imprisoned men in the elementary
school ’Hasan Veletovac’” and acted extremely brutally. “One captured
Muslim, Ibro Šabanović, was ordered to go outside with them. Later that same
evening Milan Lukić returned, with another man who carried Ibro Šabanović’s
37 ICTY, Case No. IT-98-32/1-T, The Trial Chamber III, The Prosecutor against Milan
Lukić and Sredoje Lukić, The Verdict, 5 October 2010, Paragraphs 781 and 859; Čekić,
Smail, cited work, 2016, pp. 526.
38 Ibid, Paragraph 859.
39 Ibid, Paragraph 860.
40 Ibid, Paragraph 861; The Court of Bosnia and Herzegovina, Case No. X-KR-05/04, The
Prosecution of Bosnia and Herzegovina againts Boban Šimšić, The Appellate Verdict, 7
August 2007, Paragraph 2.a.
41 Ibid, Paragraph 862.

91

head in his hand. Milan Lukić shouted to the prisoners: ’This is your kurban
(sacrifice)’”, which referred to the Islamic holiday Kurban Bayram (Eid alAdha) (a feast of sacrifice to God).42
Criminals brought Bosniak civilians from different places and villages
from the area of Višegrad municipality to the camp in the elementary school
“Hasan Veletovac“. Thus, on 18 June 1992, a criminal Boban Šimšić “at around
10:00 a.m. together with, in a group with many members of Serbian army and
police armed with rifles, participated in the attack on the village Kukau in
the municipality of Višegrad, arrest and illegal imprisonment of dozens of
Bosniak civilians, women, children and men, that they took and locked up
in the elementary school ‘Hasan Veletovac’ in Višegrad, with the exception
of Omer Karišik and Redžo Šabanović, who they took out of the village and
since then they have been missing.”43
Furthermore, the same criminal on 25 July 1992 “together in a group
of around ten members of Serbian army and police, participated in the
attack on the village Velji Lug, the municipality of Višegrad and during the
attack armed with rifles killed Mediha Ahmetspahić, Amela Ahmetspahić,
Razija Ahmetspahić, Fata Sućeska, Safet Aljić, Latifa Ahmetspahić, Smaila
Memišević, Bosniak houses and commercial buildings set on fire, and many
dozens of Bosniak civilians, women, children and men took and unlawfully
locked up in the elementary school ‘Hasan Veletovac’ in Višegrad.”44
Boban Šimšić “in the second half of June 1992 as a member of the
reserve police force of the Ministry of Internal Affairs of Republic of Srpska,
the Višegrad Police Station, performing the duty of a guard of imprisoned
Bosniaks in the elementary school ‘Hasan Veletovac’ in Višegrad, several
hundreds of them, including women, children and men, together with
other members of the Serbian army, the police and the paramilitary groups,
participated in the killings, forced disappearances and torture of prisoners, and
assisted in forcing girls and younger women to sexual intercourse.“45
42 Ibid, Paragraph 700 and 730; A war criminal Mitar Vasiljević, on 10 June 1992 before
Kurban Bayram “shouted to several Muslims who worked in the field: ’Muslims, tomorrow
we will share great kurban meat’” (ICTY, Case No. IT-98-32-T, The Trial Chamber, The
Prosecutor against Mitar Vasiljević, The Verdict, 29 November 2002, Paragraph 87);
Čekić, Smail, work cited, 2016, pp. 527; The Court of Bosnia and Herzegovina, Case
No. X-KR-05/04, The Prosecution of Bosnia and Herzegovina against Boban Šimšić,
The Appellate Verdict, 7 August 2007, Paragraph 2.c.
43 The Court of Bosnia and Herzegovina, Case No. X-KR-05/04, The Prosecution of
Bosnia and Herzegovina against Boban Šimšić, The Appellate Verdict, 7 August 2007,
Paragraph 1.
44 Ibid, Paragraph 1a.
45 Ibid, Paragraph 2.
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The criminals in the camp helped each other in the torture, abuse, illtreatment and killings of imprisoned civilians. Thus, a criminal Boban Šimšić
“most probably on June 8, 1992, although aware of the acts that were to be
performed, enabled Milan Lukić and other members of the Serbian army to
enter the premises of the elementary school ‘Hasan Veletovac’, where Bosniak
civilians were illegally imprisoned, after which they: chose around twenty
men and ordered them to go to another room where they hit them with hands,
feet and other solid objects, causing them serious physical and mental injuries,
and those men were: Jusuf Poljo, Mehmed Bajramović, Ramo Hurem, Hamed
Hadžić, Ibrišim Hadžić, Avdo Aljić, Avdo Ferić, Abid Alijašević, Ibro Memić,
Nail Ramić, Ibro Šabanović, and after which Mehmed Bajramović was taken
out of the elementary school ‘Hasan Valetovac’ on the same night and have
been missing since, and on the following day when Mehmed’s wife asked the
accused Šimšić to tell her what had happened to her husband, he swore to her
“Balija’s mother“ and slapped her so hard that she fell together with her child
on the ground; singled out Hamed Hadžić, who they beat with feet and trode
his body while lying on the floor, and when his wife Haša Hadžić ran to asked
them not to molest him, because he had heart disease, suffered severe physical
abuse with multiple strikes in her jaw, and after her jaw was broken due to
blows and fell, they continued to beat her with their feet all over her body;
after the accused together with a group of members of Serbian army took
minor S. H. out of the room in which civilians were imprisoned, she managed
to escape, and they immediately singled out her mother R. H. called “Šuhra“
and in the hallway one of the soldiers from the group, holding her longer hair
with both his hand, lifted her up and turned her body several times taking
much of hair, then started hitting her in her head, chest, legs and backs saying
“Why did you say S. to run away from us“, then he together with the accused
escorted in the room and said “Now we will pull out your hearts and burn them
on these plates“ pointing to the glowing plates on the electric stove, and the
accused said laughing “Now you will eat“, and then again an unknown soldier
hit her and broke her nose causing severe bleeding.“46
The criminal Momir Savić was also involved in the capture of Bosniak
civilians and imprisonment in the elementary school ‘Hasan Veletovac’ camp.
On 30 June 1992, on the ‘Limski most’ that leads to the village Međeđa, the
Municipality of Višegrad, he commanded a larger group of armed Serbian
soldiers, that captured around 30 Bosniak civilians, mainly women and
children, where they transported them by truck first to the village Drinsko and
interrogated them there, and then further to the facilities of the elementary
46 Ibid, Paragraph 2.c.
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school ‘Hasan Veletovac’ in Višegrad, where there already were over 50
imprisoned Bosniak civilians and where they were illegally detained for four
days in inhumane conditions...“47

3.5. The Elementary School in Orahovice
In the village Orahovice, the Municipality of Višegrad, criminals
turned the facilities of the elementary school into a temporary camp, through
which dozens of Bosniak civilians passed. In the elementary school Orahovice
camp, the criminals subjected prisoners to the most severe tortures and abuse,
causing them all sorts of physical and mental injuries. The main perpetrators
who brought and tortured prisoners in this camp were Nenad Tanasković and
Vitomir Racković. The perpetrator Vitomir Racković, together with many
uniformed and armed members of the Serbian army and police, all “Bosniak
civilian men fit for military from villages Osojnica, Kabernik and Holijaci,
“with no legal basis, captured on the floor of the elementary school in Orahovice,
the Municipality of Višegrad, and then during night in the basement facilities
of the school together with M. P. and N. T. beat prisoners Salko Šabanović,
Esad Džananović and Ramo Mlinarević, hitting them with hands and legs in
their heads, and damaged Salko Šabanović’s four teeth, causing the damaged
severe physical and mental pain.”48
Witnesses at the trial of the criminal Vitomir Racković, “Munira
Omanović and RV-14 agreed in their testimony that at the critical moment,
together with other unknown soldiers, their neighbor Vitomir Racković came
armed in a uniform. Witnesses RV-7, Salko Šabanović and Jasmin Cero,
confirmed that on the critical day, the accused participated in the deprivation
of liberty of around 20 Bosniaks – men from villages Kabernik, Osojnica and
Holijaci, who were then unlawfully detained in the facilities of the elementary
school in Orahovice by unknown soldiers…“49
At the trial of Vitomir Racković for the committed crimes at the area
of Višegrad, the Court of Bosnia and Herzegovina found that “for Bosniaks
– men, illegally brought to the elementary school in Orahovice, there was no
47 The Court of Bosnia and Herzegovina, Case No. X-KR-07/478, Section I for War Crimes,
The Prosecution of Bosnia and Herzegovina against Momir Savić, The Verdict, 3 July
2009, Paragraph 8.
48 The Court of Bosnia and Herzegovina, Case No. S 1 1 K 014365 14 Kri, The Trial
Chamber, The Prosecution of Bosnia and Herzegovina against Vitomir Racković, The
Verdict, 11 May 2015, Paragraph 1.
49 Ibid, Paragraph 167.
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doubt that they were civilians. Namely, those were unarmed civilians, what
was agreed upon by the defense witnesses Momir Ninković, Stanimir Zečević
and Želimir Đurić, whom the witness Momir Ninković described very vividly
and said that they looked ‘distraught’.“50
The criminal Nenad Tanasković “around 31 May 1992, the accused
together with a group of soldiers attacked undefended villages inhabited by
Muslims, and those were villages Osojnica, Kabernik, Holijaci and Orahovice,
and captured male civilians from those villages, telling them that they were
doing it because of the danger of mines and attacks of Muslim forces,
threatening to kill everyone who tried to escape, then robbed a store and burnt
houses, and two of the houses were burnt by the accused himself, and, during
the night, in the facilities of the elementary school in Orahovice where they
were staying overnight, Salko Šabanović and another man were called from
the room where all the other men were captured and taken to another room
where they were severely beaten by Nenad Tanasković and Miloš Pantelić, and
another five or six other soldiers, and on the next day they took the prisoners
towards the bridge threatening to kill them all, and afterwards took them to
the Uzamnica barracks camp in Višegrad, from where they were released after
a couple of hours.“51
The witnesses claim that “there were many soldiers in the classroom
on the ground floor and that they started interrogating the witness Šabanović,
trying to force him to confess that he was smuggling weapons. The witness
Šabanović stated that they started beating him, hitting him in his backs. It
lasted for 7-8 minutes. The witness stated that Miloš Pantelić and others beat
him then, while the accused Tanasković did not. On the next morning, around
7:30 a.m., Salko Šabanović was again taken to interrogation, again Pantelić
and Tanasković came and took him to the same room where he was beaten
the previous night. The witness Šabanović stated that Pantelić beat him the
second time as well, while the accused was only present. The witness stated
that a certain Esad Džananović from Rogatica was in the school with him, and
although his left side of the jaw was blue, he was not beaten that evening. The
witness also stated that a group of detained civilians was released from the
school the next day, except for him and Džananović.”52
50 Ibid, Paragraph 130.
51 The Court of Bosnia and Herzegovina, Case No. br. X-KR/06/165, Section I for War
Crimes, The Prosecution of Bosnia and Herzegovina against Nenad Tanasković, The
Verdict, 24 August 2007, Paragraph 4.
52 Ibid, pp. 43-44.
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3.6. The Elementary School “Vuk Karadžić“
The elementary school “Vuk Karadžić“, which was situated in Nova
Mahala in Višegrad, was also turned into a camp for Bosniaks from Višegrad.
There were imprisoned many civilians, men, elderly, women and children
in that camp. Criminals beat, tortured, physically and mentally abused the
imprisoned civilians. Some died due to severe torture. The torture was
especially frequent during the night.
The prisoner and witness of torture in this camp, H. H. in his statement,
among other things, said:
“... They ordered us all to come to the bus station in the village Gostilja
at seven o’clock in the morning, and that we could bring only one blanket
and food for one day. At a certain time, 140 people came and waited until
nine o’clock but the buses did not arrive. Milan Ilić, a teacher from Prelovo,
came with two Chetniks, ordered us to return to our houses and come the next
morning at eight o’clock at the same place. We arrived as ordered, and ‘the
Duke’ Mikan also came with 4 Chetniks and 4 trucks. They said that they
would take us to Kladanj or Olovo, and they drove us in front of the building
of the elementary school ‘Vuk Karadžić’ in Nova Mahala in Višegrad. They
locked us all in one room to stay overnight. We laid down on a bare floor aside
walls. Dragan Tomić, a professor-police officer, entered with two Chetniks
and a gun in his hand, walked on the free space between us and left. The
same three men marched into around midnight, and I heard them discussing:
‘Where do we start from?’, thus, I pushed my husband M. and whispered:
‘They will kill us!’ They took six men in the first group to another room, beat
them and took their money, foreign currency and jewels. They took other men
in the same way, in groups of six. They took from my husband two thousand
German marks and 30 billion dinars. He hid the other 50 billion in his shoe,
and when he returned he hid them in his pocket thinking that the Chetniks
finished with the search. That is why they beat him so severely that he died
after twenty days. I tried to protect him, but they also beat me to hell...“53
The elementary school “Vuk Karadžić“ camp was also mentioned in
the verdicts of the Hague Tribunal in the cases against Milan and Sredoje
Lukić, and Mitar Vasiljević.

53 Kljun, Ibrahim, work cited, pp. 284; Čekić, Smail, work cited, 2016, pp. 528.
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3.7. The Institute for the Protection of Mentally-Retarded Female
Children and Youth
The criminals did not omit, in their act of transforming all larger objects
in town into concentration camps and places of unlawful imprisonment of
Bosniaks in the area of Višegrad, the Institute for the Protection of MentallyRetarded Female Children and Youth in Višegrad as well. The Institute was
situated on the left bank of the Drina River, above the Health Care Center, in
the settlement Okolišta.
Thus, the mentioned Institute, or the facilities of the Institute “were
turned into a slaughterhouse. Previously, they transported inmates of Serbian
nationality to an unknown location, and others were killed or dispelled. For
days, young ladies and girls, most of whom were not able to take care of
themselves, were wandering around the Institute and died in minefields, or
were used as clay birds for the training of Chetnik snipers and gunners.“54
A camp prisoner in the Institute was also R. R., who in her statement,
among other things, said:
“Before the arrival of the Užice Corps, we were hiding for 17 days
in the Institute for the Protection of Mentally-Retarded Female Children and
Youth together with our families and other inhabitants. The reason for our
arrival at the Institute was the fact that Chetniks constantly shelled the area
where we were. Occasionally, we would return to our homes to take some
food and feed the cattle. One day, J. A. from Kabernik came with his vehicle
in front of the Institute with two elderly wounded women. Then he shouted at
us to run away because Chetniks wearing camouflage uniforms were arriving,
and soon they did at the gates of the Institute. J. continued his way to the
Health Care Center, and soon Chetniks came with masks on their faces (socks
on their heads). Six Chetniks violently opened the gates with legs and entered
the Institute. An ultimatum was set up to surrender all arms even the smallest
knife, and men to separate and line up outside. There were no arms, and 17
men lined up outside. There were around 700-900 women and children in the
facilities of the Institute. In front of us, men were interrogated, hit with legs,
arms, poles, and broke Mirsad Čermehić’s leg and wounds on his head made
with the pole were visible. Mirsad and three more men were taken to show
which houses belonged to Muslims, and which to Serbs in the settlement. My
husband E. with three men had a task to collect the dead that they killed. After
my husband returned, I found out that they collected 6 male corps among who
was Ramiz Česer and his brother. Chetniks forced them to dig rakes and bury
54 Oslobođenje, 26 August 1992, pp. 2.
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them. Those graves were situated near the Institute’s substation. The rest of
the lined men were placed in one room in the Institute... With the arrival of the
Užice Corps, men were again interrogated, and we were promised to go home
soon. There were a dozen of reserve officers of the Užice Corps at the gate of
the Institute, under whose command we stayed for two more days and two
nights, without food and water.“55

3.8. The Hotel “Višegrad“
The Hotel “Višegrad“, that was located near the bridge, was transformed
into a camp for Bosniaks from Višegrad during 1992. The imprisoned Bosniaks
were especially tortured and abused in the basement of the hotel, which caused
some deaths due to severe injuries. The criminals “brought Bosniaks daily,
imprisoned them in the basement and beat them“ in the Hotel “Višegrad“.“56
Also, the criminals took a number of Bosniak civilians from the
suburban area Crnča, after they killed Mustafa Maluhija and several other
Bosniaks, to Brštanica at the beginning of June 1992, where they “were beating
them and threatening to them, shooting next to their heads, asking for money
and foreign currency in exchange of our freedom. They captured several other
men in Brštanica and returned us all to the hotel ‘Višegrad’, lead us to the hall,
that was all covered in blood.”57
Besides men, women also committed beatings and torture of innocent
Bosniak civilians in this camp. R. N. testified about it and, among other things,
stated:
“A dozen of Chetniks and two women in camouflage uniforms talked
to us nicely first. They asked me about some elderly men, they asked whether I
could swim the Drina River, where I worked, which organizations I belonged...
Then they started beating us with everything they could get in their hands.
One held me and the chair in order not fall down, and the other one hit me.
Then the other approached ‘to defend’ me, and then he continued beating me...
I felt when they broke my ribs on the left side. Then they brought some lists,
but I was on none of those. One of them said: ‘Well, this man is not guilty,
he is not on the list’, and the other one added: ‘He was a womanizer, he is
on the list of womanizers’. Then Žaklina rushed towards me, one of the two
55 AIIZ, Inv. No. 03-782.
56 Kljun, Ibrahim, work cited, pp. 271-272 i 296-297; Čekić, Smail, work cited, 2016, pp.
528.
57 Ibid.
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women in camouflage uniforms. She kicked me with legs in my face, and the
blood was spitting from my nose, and a golden chain with golden rings was
shaking on her neck. She hit me with a fist hard in my face, and a watch fell
of her hand and broke down. She left and Chetniks came to me. ‘Why did you
break her watch?’ they yelled and hit me. The blood spilled on the floor and
table. One of them brought a sponge and wiped the floor, and the other one
brought a clean tablecloth and wiped the table, and left it there. When the first
one returned with the sponge, he yelled at me: ‘Why did you singe this clean
tablecloth?’ and continued hitting me. He grabbed my ear and pressed the
knife, but others convinced him not to cut it off. They beat the others too, but
I had no time to watch. They took my son outside so that he did not watch it. I
only heard Ibro Međuseljac screaming, and then he fainted, and they took him
to the basement, to a toilet.”58
camp.

Dozens of Bosniak civilians underwent tortures in the hotel “Višegrad”

3.9. The Local Office in Dobrun
The facilities of the Local Office in Dobrun were the place of
imprisonment (a camp) of a significant number of Bosniak civilians from
the area of Dobrun and villages around Dobrun. Dozens of men, women and
children of all ages passed through this camp.
Petar Kovačević participated in bringing and torture of prisoners
in the camp in Dobrun. “In August 1992, in the village Dobrun, Višegrad
Municipality, and after S-1 and H. F. upon his request in the presence of two
unknown uniformed and armed Serbian soldiers buried killed Mujo Gacko,
ordered S-1 and H. F. to go in front of tim to the house of H. F., which the
two of them did in fear, and then ordered S-1 to enter H. F.’s new house and
undress, and took H. F. above the house, whereupon he returned after around
fifteen to twenty minutes to the damaged S-1, who was waiting for him in the
basement, forced S-1 to sexual intercourse, in a way that he was armed with a
gun and ordered her to undress and bend over a bench, which she did because
she was afraid that he might kill her, begging him not to undress herself and
not to do that, and then he raped her from behind, and then he left towards the
motel in Dobrun, and in an hour or so came armed to the house of the damaged
S-1, where S-1 was together with her mother and H. F., evicted them from
the house, and said that they must not be there, that they feed Zelene beretke,
58 Ibid, pp. 297.
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ordered them to go towards the motel in Dobrun, which they did in fear, took
them to Fatima Isić’s house, near the Local Office in Dobrun, that served as
an imprisonment object for Muslims from the local community Dobrun, and
after that two unknown soldiers took H. F. in an unknown direction, while
S-1, her mother and Fatima Isić escorted by an unknown Serbian soldier were
relocated to the facilities of the Local Office in Dobrun, where she saw the
accused Petar Kovačević once and where they were captured until 28 August
1992, and from there they were relocated to the camp Uzamnica in Višegrad
Municipality.“59
A witness “Eniz Mutapčić testified” among other things, also on his
“detention in the Local Office together with around fifty Muslims.“60
The following were taken from the village Babin Do to the camp in
Dobrun: “ Fadil Husović, Smajo Međuseljac, Mustafa Zukić, Senad Bišević
and Muzafer. They were taken to Dobrun where there were 63 Bosniaks–
Muslims more. There began the first interrogations and abuse conducted by
Captain Stojanović and major Vukosavljević. The interrogations were about
leading men from Višegrad Municipality (Muslims), where they were, the
schedule of ‘Zelene beretke’ and others. The interrogations were conducted
separately. In the other room for interrogation were representatives of SDS
Višegrad with Mišo Obradović at the head. After ten days spent in the camp
Dobrun, eleven Bosniaks were released while Fadil Husović and Mustafa
Zukić were taken to Užice for further interrogation. Other men remained in
Dobrun.”61
In his statement on interrogation and torture in the camp in Dobrun,
among other things, M. D. states:
“... on 15 April 1992, I was captured by the Chetniks army, which
entered Višegrad from Serbia lead by lieutenant Vuković. On that day, I was
taken to Dobrun where the headquarters of SDS were located... They beat me
and tortured me and others in the camp for one single reason - I am a Muslim.
A police officer Nikola, I class sergeant, from Višegrad and Mitar Nikolić, my
school colleague, beat me...“62
59 The Court of Bosnia and Herzegovina, Case No. S11 K 0014093 14 Kri, The Trial
Chamber, The Prosecution of Bosnia and Herzegovina against Petar Kovačević, The
Verdict, 2 November 2015, Paragraph 2.
60 Ibid, Paragraph 128.
61 AIIZ, Inv. no. 4877, War crimes against the Bosniak population of Višegrad municipality
- findings, Joint Command of the Army of the Federation of Bosnia and Herzegovina,
Strictly Confidential No. 06 / 8-57, dated 18 December 1997.
62 AIIZ, Inv. No. 4878.
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3.10. The Hotel “Vilina vlas“
The Hotel “Vilina vlast“, which was a part of the well-known Višegrad
Spa, was a camp where criminals committed numerous crimes against
humanity and international law. It is around 5 km away from the city. In this
camp criminals “beat innocent civilians with thick cables and iron rods. A
number of Bosniaks–Muslims noses were cut off, and often sex organs, then
carved crosses on their bodies with knives and tortured them in various ways...
Those tortured men would then be put in cars and taken in unknown direction.
Even today, for many of them were lost every track, but it is assumed that they
were killed in the Drina River.”63
Precisely in this manner a criminal Milan Lukić, together with a
criminal Mitar Vasiljević, treated seven Bosniaks that he captured in a furniture
factory “Varda“ and killed them on the bank of the Drina River. Namely, after
he captured them, he put them in a car and drove them to the hotel “Vilina
vlas“. When they arrived to the hotel, the criminal Milan Lukić “ordered them
all to get out of the car and go to the hotel... The hotel was closed... Milan
Lukić lined the captured men in front of the reception desk, asked from Mitar
Vasiljević, who was in the lobby when the men entered, to give him the keys
from the director’s office… Milan Lukić looked behind the reception desk, but
did not find the keys... After they spent 15 to 20 minutes in the hotel, Milan
Lukić ordered ‘Montenegro’, a blond-haired soldier, seven men and Mitar
Vasiljević to go to the car.”64
The criminal Mitar Vasiljević confirmed that “all seven prisoners
were unarmed.”65 After they went, after some time “the cars stopped several
hundred meters after the crossroad in Sase in the direction of Višegradska
Župa. Milan Lukić ordered all to get out of cars and move towards the Drina
River, which was nearby. He threatened to kill them if they tried to escape...
Seven captured men were lined on the bank facing the River.”66 After that, the
criminal Milan Lukić shot them.
In May 1992 a Red Cross bus with Bosniak civilians, that was supposed
to go to Skopje, was stopped at the Višegrad Bridge. Then criminals “took off
63 Sućeska, Mustafa, work cited, pp. 316; Čekić, Smail, work cited, 2016, pp. 528-529.
64 ICTY, Case No. IT-98-32/1-T, The Trial Chamber III, The Prosecutor against Milana
Lukić and Sredoje Lukić, The Verdict, 5 October 2010, Paragraph 109-116; ICTY, Case
No. IT-09-32-T, The Trial Chamber II, The Prosecutor against Mitar Vasiljević, The
Verdict, 29 November 2002, Paragraphs 99-102 and 209-210.
65 Ibid.
66 Ibid.
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four young men (I knew Kemo Malahija) took them to Banja (Višegradska
Spa – the Hotel ‘Vilina vlas’) and killed...“67
The camp in the hotel “Vilina vlas“ was especially known as the
Chetniks headquarters where criminals brought and raped dozens of Bosniak
women, young ladies and girls.

Concluding Remarks
All the existing relevant, theoretical and empirical scientific research,
including the presented and elaborated facts on the existence of camps,
clearly and undoubtedly point to the conclusion that in the area of Višegrad
during the 1992-1995 aggression at the Republic of Bosnia and Herzegovina
were committed all forms of crime against humanity and international law,
including the most severe form of crime – the crime of genocide. According
to the International Criminal Tribunal for the former Yugoslavia, only during
May and June 1992, more than 60% of Bosniaks from the territory of Višegrad
were killed. In 1992, more Bosniaks were killed in Višegrad than in any other
neighboring municipality. In Višegrad, the Serbian aggressor formed and
organized many concentration camps and places of unlawful imprisonment
of Bosniak civilians from Višegrad with the aim of extermination of Bosniaks
and creating ethnically clean territories during the 1992-1995. Continuous
and daily physical and mental abuse and torture, as well as murders of
prisoners (detainees) were conducted there. This paper deals with a total of
ten concentration camps and places of unlawful imprisonment of Bosniaks
in the territory of Višegrad, which is by no means the ultimate number. The
result of the crimes against Bosniaks in Višegrad during the period of 19921995 is a radical change of the national composition of the population in the
area of Višegrad. In comparison to the 1991 Census, when there were 13,471
Bosniaks, according to the 2013 Census there are only 1,043 Bosniaks in
Višegrad. A total of 14 criminals were judged for the crimes against humanity
and international law in the area of Višegrad from 1992 to 1995. A total of
200 years of imprisonment were sentenced, including one life imprisonment
to Milan Lukić.

67 Čekić, Smail, work cited, 2016, pp. 845; Sućeska, Mustafa, work cited, pp. 313.; Kljun,
Ibrahim, work cited, pp. 267-268.
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THE UNDERSTANDING OF THE CONCEPT OF
FORGIVENESS BY NORWEGIAN PHILOSOPHER ARNE
JOHAN VETLESEN1
– Is forgiveness morally wrong - ?
Summary
“Is forgiveness morally wrong?”
According to Professor Vetlesen2, reconciliation in Bosnia and
Herzegovina cannot come unless perpetrators recognize what they committed
1

2

Arne Johan Vetlesen (1960 - ) is one of the best known Norwegian philosophers. He is
a professor of Political Philosophy at the university of Oslo. He is the atuthour of around
tewnty books and hundredes of scientific articles and essays where he dealt with the notion
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edition/Studies on evil, translated into Bosnian, 2015 and 2017, and published by the
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The Institute for the Research of Crimes against Humanity and International Law in
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Johana Vetlesena (Evil and Human Dignity in Arne Johan Vetlesen’s Works) in 2014.
Vetlesen received a reward Fangenes testamente (A Camp Prisoner’s Testament, in 2004)
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evil. The Institute for the Research of Crimes against Humanity and International Law
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Faculty of Humanities and Social Sciences at the University of Tuzla.
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Johana Vetlesena, Univerzitet u Sarajevu, Institut za istraživanje zločina protiv
čovječnosti i međunarodnog prava, Sarajevo, 2014.
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and do not show public remorse for what they did. Even then, if it happens,
nobody has the right to force a victim to accept apology. Forgiveness and
oblivion are not victim’s obligations, Vetlesen is categorical. “I am aware how
many denials occur and exactly to silence a victim to talk about what happened
can often only aggravate things, disturb the possible reconciliation process. It
is understandable that a large number of victims are ready to forget what was
happening to them for the future. People are often aware that recalling these
suffering can cause new conflicts, unrest in society. To tell victims to be silent
is equally dubious, psychologically unbearable to leave it as a liability only to
the victim, and not only to the perpetrator, and it cannot help victims,” claims
Vetlesen.
According to Vetlesen, the victim cannot be forced to forgive, s/he
must be ready to voluntarily forgive, and the perpetrator must accept it only as
a gift that is not deserved. Vetlesen is categorical in the assessment that there
is no one who would have the right to force the victim to forgiveness, either
religious or political leaders. “No one has the right to give any instruction
in this regard. This is the exclusive right of the victim. The forgiveness is
not the obligation of the victim nor is the right of the perpetrator. That is,
therefore, a personal attitude. Whatever the victim decides, no one has the
right to condemn or praise for what s/he has done.
Finally, Vetlesen concludes that the victim cannot be forced to forgive,
s/he must be ready to voluntarily forgive, and the perpetrator must accept it
only as a gift that is not deserved.
Key words: forgiveness, moral, crime, guilt, remorse, justice, apology,
reconciliation

Introduction
Forgiveness depends on what has been done. It is considered that it
is good that someone is ready to forgive the crime. The crime that has been
committed creates an asymmetry about the relation of the criminal and the
victim, unless the victim forgives the criminal. This imbalance is not good for
their future relationships. Regardless of the fact that the act of forgiveness is
not able to erase what the perpetrator has done, this act can affect that has been
done to be left to the side so that their future would not be ruined.
The unquestioned Aristotle’s view of forgiveness was a challenge
when Kant hinted at the term “radical evil”, which later used Hannah Arendt
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as a crime which we “can neither punish nor forgive.”3 The question is: Are
there crimes that are so extreme that forgiveness more is not a morally justified
reaction any more or is it not possible as a human reaction?
It can be argued that, regardless of the extreme nature of such crimes,
there is, however, a desire to forgive them, which in fact can help to evoke
such fears in the future. On the basis of examples of crimes from the nearer
past, we want to try to show that evil on the world stage cannot be overcome
by forgiving and what we consider inappropriate and unjust. On the contrary,
we are at risk of encouraging future perpetrators. In the discussion, we want
to address the issue and give priority to the participant in relation to works in
recent philosophical discussions about forgiveness, which is largely focused
on the notion of the perpetrator.
It must be noted that our discussions are very selective since they focus
on murders as a crime that should be forgiven or not forgiven. When we have
chosen the worst of crimes, as our main examples, this does not mean that the
conclusions we have come to will be universal: they will not be valid for all
cases that trigger the issue of forgiveness.

1. To forgive yourself
In an effort to simplify the essence of the issues related to the
forgiveness, Vetlesen presents us an example of a German, Traudl Junge, who
worked for three war years as a Hitler’s secretary. Her last part of the work
was writing political testimonies for the Führer, which he dictated to her in the
Berlin bunker shortly before his suicide on April 30, 1945. The rest of her life,
until her death in February 2002, Junge spent her life living peacefully in her
home in Munich. In the movie Im toten Winkel, based on the interviews given
by Junge one year before her death, we will find out - in the last segments that she told the director, André Heller, just before her death: “I think I can
forgive myself now. “
What did Junge suggest to forgive herself? Or, more precisely, what
did she have to do to forgive herself, at the end of her life? And what is it that
she forgave?
3

Kant, Immanuel, Religion within the Limits of Reason Alone. New York: Harper, 1960;
Arendt, Hannah, The Human Condition. Chicago, III. University of Chicago Press,
1958. (Cited according to Veltesen, Arne, Studier i ondskap, Universitetsforlaget, Oslo
2016, translation to Bosnian: Muratović, Rasim, Studije o zlu, Univerzitet u Sarajevu,
Institut za istraživanje zločina protiv čovječnosti i međunarodnog prava, Sarajevo, 2017,
pp. 247.)
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It is difficult to get answers to these questions. First of all, forgiveness
is not the topic of the 90-minute film made by Junge’s monologues. However,
at least implicitly forgiveness can be considered as a topic in most of what
Junge had in her monologue when she reflected on the time when she was
Hitler’s secretary. For example, she said how embarrassed she was that she
“liked” Hitler from the beginning. She also said that she felt him as if he “was
her father” who was sensitive to her, gentle and sensitive.
Why was Junge confused? Obviously because she thought that her
assessment of Hitler was totally wrong. What was wrong? Again the answer is
more implicit than explicit. Maybe we can say this: Junge found out that she
was mistaken - including her misconception about Hitler’s crimes. But that the
crimes, for the young and loyal Secretary Junge, were, more or less, irrelevant,
while she worked for Hitler.
In other words: Junge blamed herself for what she did not know, and
she should have known. What she did not know at that time, she now felt that
she should have known. Junge constantly emphasized the extermination of the
Jews. She was truly shocked by what Hitler’s policy was and what the results
of the leader she had worked for so blindly and loyally were. She blamed
herself for being convinced she worked well, but in reality there was a great
deal of evil.
Junge’s approach to the question of forgiveness seems to consist of a
continuous dialogue with oneself. So, this fully applies to her own guilt, for
which she did not blame others. She was very young when she accepted to work
for Hitler. She was also deceived by others. Everyone around her assured her
that she was on the right side of the moral differences that occurred in wartime
situations. Nevertheless, Junge did not blame others, including her mighty
superiors, except for herself. Here, she differed from a large number of young
Germans who shared her condemnation or, in one way or another, supported
the Nazi regime that ruled for twelve years.4 Junge understood the first time, at
the end of her life, what she was accusing herself of, how the moral betrayed
her (her words), which she pointed at the end of the film. She told how she
came to the monument to Sophie Scholl in Munich. Sholl and her brother
Hans then led the students’ resistance group Weisse Rose in Munich at the
war, which was later well-known. Scholl was arrested and convicted. She was
4
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Mitscherlich, Alexander &Margarete Mitscherich, Die Unfähigkeit zu trauern. München:
Piper, 1967. (Cited according to Veltesen, Arne, Studier i ondskap, Universitetsforlaget,
Oslo 2016, translation to Bosnian: Muratović, Rasim, Studije o zlu, Univerzitet u
Sarajevu, Institut za istraživanje zločina protiv čovječnosti i međunarodnog prava,
Sarajevo, 2017, pp. 250.)

guilty of betraying the country and well-known Nazi judge Roland Freisler
sentenced her to death with a guillotine. When Junge explored the monument
to Sophie Scholl, she discovered that two of them were born the same year. It
woke her up: “Scholl helped me to realize that there was no excuse that I was
young when it was happening. During that period there were people of my age
who knew exactly what was happening and who defied danger and protested
against it.”
So it was clear that Junge’s guilt was not just her own. Instead, Junge
compared her works with another person, a person who was the same age
and very similar to her. Junge concluded that the choice that was possible for
Sophie Scholl, in principle, could have been hers.
Previously we asked: What influenced Junge to self-forgiveness?
These are at least two central elements. First, she had to admit her deeds in the
war as morally wrong, as evidence that she was on the wrong side. Secondly,
this assessment was based on the fact that she actually had a choice and that
she personally had to deal with that responsibility as she did. The example of
Sholl testifies that it was possible, even for a woman in the twenties, to choose
otherwise. More specifically, Junge blamed herself for failing to see through
what she was exposed to through propaganda. She further blamed herself for
not showing the same courage as Scholl did, who risked her life for the truth
and her moral convictions.
This is a partial answer to the other two questions. We have described
what we saw as a reason why Junge was ready to forgive. But what exactly
was it that she forgave herself?
After this, the fourth question arises: For whom is Junge’s forgiveness
important?
The answer to this is very simple and obviously without alternative:
for her personally and only for her. From her serious self-observation and
conversation with herself she was also the subject and object of forgiveness.
She asked herself whether she could get something in this moral sense forgiveness - and concluded that she could do it. There is no other, or better
said, third party involved.
But this “does not hold water” although it came as a clear answer to
our question. We do not think only about the role of Sophie Scholl in Junge’s
reconciliation struggle when it comes to forgiveness. There are several
partners to consider: not only victims but also people who have been affected
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by Junge’s procedures during the war - such as the Germans, including the
generations born after the war.
Why did an old and very worried Junge accept a proposal to make a
film about her long-standing struggle with moral principles? In relation to
others she worked for, she was never a known public figure in Germany. On
the contrary, an eighty-year-old Junge appeared in the film as a very private
person who constantly rubbed his hands nervously. She was never known to
the general public and no one, including those who wrote the history of the
Third Reich, were interested in contacting her to tell her history.
So why did she accept to participate in a film that speaks exclusively
about her life and her thinking? At the time, she was eighty years old and she
was depressed for many years, so she was not capable of a job.
Vetlesen suggests the following explanation: Junge probably came to
the conclusion that if one person who supported the Nazis after many years
of life changed and forgave herself, it could have significance for others. We
assume that the premise came from Sophie Scholl as the person who chose,
a choice that would later be judged to be right or wrong, which functions as
an example for others, present or future persons, whether or not we think or
not about the choice we made. When we act, provided we act freely, we do
not only treat ourselves - we do not mean only about ourselves (Socrates’
internal dialogue). It is equally important, from a moral point of view, to look
at others, regardless of whether we are aware of it or not. We note that the
choice itself is possible between several options. To the extent that action
reveals participant’s moral and to the extent that an event can affect others, the
action is always public, never purely personal. Because we all share the world
with other participants, we all function as examples.
The reason why Junge’s example is relevant and has to do with her original
choice and her subsequent struggle to reconcile with this, after grasping moral
error, it is important for us others as well. Her comparison of her and Scholl’s
choice can be seen as a norm: Junge’s recognition, to us who watch the film
about her life, shows the moral meaning of the assessment of one’s own choice
and the values that are the reason for this, according to the choice and values
of others under similar circumstances. Scholl was Junge’s role model. But,
Junge can also be a role model for others who want to show willingness to
critically review their beliefs and values.
Vetlesen does not claim that the same logic is behind the forgiveness
of oneself and our forgiveness to others. Vetlesen points to that, and what the
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example of Junge illustrates, whether I will have the desire to forgive someone
else depends on whether this person is willing for self-criticism, which is one
of the prerequisites to forgive oneself.
2. The importance of ownership
The relationship between the actor and his work is a complex
philosophical topic. A common approach in modern philosophy of moral is
the idea of ownership. The ownership of the action to be forgiven (or not) is
relevant to both actors; in the absence of ownership, it can be said that they
have no right to forgiveness, neither the person who forgives nor the person to
whom it is forgiven. Pointing to this does not change arguments. If we take an
example that focuses on the killer’s side in front of the victim, we may wonder
if Australian Prime Minister Kevin Rudd was entitled when he apologized to
the population in 2008; Perhaps Rudd took as an example, as a model, the
apology of American President Bill Clinton to black slaves.
Vetlesen claims that apology and forgiveness are really two different
things. There is, however, a connection, first of all because the latter depends
on the first one: it can be forgiven when one who is forgiving shows sincere
repentance for her/his actions and when this remorse gets a for of an apology
and statement in the sense: “I apologize for the pain I caused to you.” This
language expresses ownership: the killer publicly acknowledges what s/he has
done and takes responsibility for what is done to the victim.
There are two reasons for Rudd’s and Clinton’s examples of why
an apology does not satisfy the state of ownership. A person praying for an
apology is not the owner of the event s/he apologizes and their apologies are
directed to the owners, not to the consequences of the events: they are not
those who are direct victims, but their ancestors. In other words, an apology which many consider to be a condition for forgiveness - does not work when
the owners of the proceedings and the owners of the consequences of these
actions are dead.
Vetlesen argues that, contrary to this disappointing conclusion, it can be
said that the understanding of ownership is too narrow and rigid here. The idea
of ownership becomes unbelievable if that privilege is reserved for directly
involved parties. As a more constructive example of direct apology, Rudd’s
and Clinton’s activities could be considered as apologies of the deputies. Their
publicly trained speeches qualify as an apology (in the translation as a regret)
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because they were spoken by leaders, symbolic persons. They say what they
think, but as presidents and prime ministers, that is the attitude of the entire
political society, that is, of the entire social unity that is both (originally) a
sinful and (originally) a victim. As the apology had never been said between
the parties directly involved - they never overwhelmed the old wounds, but
they have been tracking them for centuries and have become a burden that has
affected the entire community. When this is the case, then state or national
leaders are considered the best and most acceptable examples to utter unspoken
apologies so far and thus contribute to forgiveness and reconciliation.
There is no doubt that such apologies work, sometimes very well. As
one of such good examples, Vetlesen quotes former Prime Minister Willy
Brandt, who in 1971 kneeled in front of the monument to the Jew who the
Nazis killed in the ghetto in Warsaw. As an individual, Brandt did not have any
responsibility for the crimes committed - on the contrary, he was part of the
resistance to Nazism. But as a political figure, Brandt, who led West Germany
at that time, was an appropriate person who could express regret and show
respect for the victims of the Nazis.
Vetlesen claims that the deputy apology expresses the deputy plea.
When we have the need for an apology without the ownership of the action,
a collective, not an individual actor is called. The political leader of a nation
carries out collective actions in the name of a collective sense of guilt, or,
more precisely, takes the blame. Brandt begged for apology on behalf of all
the Nazis. In the same way he apologized to all the victims. And when these
victims no longer live (or at least some of them survive), he must bow to their
descendants. In Rudd’s and Clinton’s case, the time factor has a completely
different meaning. There is no connection between the criminal and the one
who begs for apology, as well as the claim for ownership. All that remains
is a symbolic link: in Brandt’s case, the connection between the former and
present German rulers. Brandt is in the same position as Hitler once was;
therefore it makes sense for him to pray for the apology for the latest crimes.
3. The collectivization of actors’ action
Another example that Vetlesen uses in his effort to simplify the essence
of the problem of forgiveness Vetlesen presents us with an example of an SS
who prays a representative of a group he tried to extinguish to forgive him. For
the SS, Wiesenthal was chosen to serve as a deputy for millions of victims. As a
representative of an entire group of victims, Wiesenthal’s role itself is special.
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We can say that he is a victim of Nazism, but that he is not Carlo’s victim. “It
is, according to Charles Griswold’s definition, the third party’s forgiveness for
the injustice done to others, including victims who are not alive.”5
These are the information we know: Carl, who wants to be forgiven,
owns the deeds he is begging for forgiveness. Wiesenthal, who forgiveness
is being begged from, has no property over the victims of Carl’s crimes.
Wiesenthal is a direct victim of crimes committed by other Nazis, but not Carl.
When this is the case, we can ask ourselves: What is the essence here? How
does the moral meaning of this difference affect the situation - Carl’s request
for forgiveness and Wiesenthal’s answer? The fact is that Carl is follower of
the same genocidal ideology and practice as Wiesenthal’s criminals (those
who arrested him, sent him to a concentration camp, camp guards, etc.).
All criminals have a common ideology that approves and encourages their
actions as necessary and correct; common to all direct victims is that they
were accidentally identified as victims precisely because of this ideology. Carl
absolutely does not show that he is interested in whether Wiesenthal as an
individual victim is ready to forgive his criminals as individuals. Carl instead
addresses Wiesenthal only as a deputy of victims for his crimes as an SS
soldier.
Wiesenthal as a deputy can never publicly substitute Carl’s direct
victims. One of those who was supposed to be in place of Wiesenthal next to
Carl’s mortal bed is, for example, that little boy with black hair and black eyes,
especially because Carl explicitly pulls him in his expression of regret and the
desire to be forgiven before he dies.
It is strange that Wiesenthal, regardless of all his perspectives and
reflections, never asked the question directly to Carl whether his victims would
accept that he begs a representative for forgiveness. It is also important to note
that although Carl undoubtedly begs that all his crimes against the Jews be
forgiven him, the family he stated - especially the little boy - is the basis of his
desire. In this story the central place occupies this family so that we as readers
would not suspect that Carl was obsessed with only one victim. In fact, he had
a strong need to be forgiven, the need that appears to be existential here.
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In traditional terms, the issue of forgiveness is linked to the relationship
between the criminal and the victim. Repentance is the condition that the
desire for forgiveness is experienced honestly. This remorse is expressed as an
apology, as a desire to do as much as possible more than what has been done
unjustly. Thus, in this way, the criminal starts a process that can bring him
forgiveness by clarifying with himself. He begins to examine his role, that is,
to acknowledge his responsibility and his guilt, and these are the conditions for
remorse and apology he expresses against the victim. Based on the admission
“I did wrong”, follows the statement “I will never do anything similar”.
The process of forgiveness, at all costs, must begin so that the perpetrator
sees her/himself as a criminal through - very painful - self-examination. This
gives one Socrates’ dimension to forgiveness, something that is often lost out
of sight in today’s debate. An illustrative example is the statement by Margaret
Walker that “a man can forgive a crime only if he has suffered himself”.6
That was not the case with Traudl Junge. She tried to find the answer after all
these years before she died. She could see as one moral person, a person who
deserves respect - in this case self-esteem is necessary - despite the fact that
she accused herself of working for something that, only later, she understood
as evil forces. We can wonder if Traudl really had the right to forgive herself
and was not it necessary for someone else to do that? But Walker omits the
dimension regarding the necessary self-examination of the criminal, which
can lead the victim (direct or indirect) to forgive the criminal. The desire of the
criminal to self-examine is necessary for him to express remorse and apology
to the one who (perhaps would forgive him). This is the final contribution of
the criminal to the process of forgiveness.
In cases of enormous collective killing, as is the case in the Holocaust
(or in other examples of genocide), the rule is, and not the exception, that
the victims are dead, so the desired forgiveness cannot be redeemed. In an
example where all the victims are dead and where there are no survivors,
Primo Levi persistently claims that neither he nor Wiesenthal have the right
to forgive7, so it does not matter if the killers deeply regret; there cannot be
6

7
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found any person to whom a petition for forgiveness can be sent. Many are
inclined to claim that this reasoning does not solve the problem of forgiveness.
Take the situation where (in Levi’s opinion) there is no direct victim to whom
a request for forgiveness can be made. Does anyone else have the right to
forgive, except for the repentant?
The so-called “third-party pardon”, that is, forgiveness for the injustice
done to others, including the victims who are no longer alive8, cannot, in our
opinion, be regarded as a complete form of forgiveness. His meaning, instead,
must be determined for each case individually, one task that must be delegated
to phronesis, our best estimate, based on the circumstances of each individual
case. Finding someone who has the right to forgive in this case (as a third
party) is not the most critical, but to decide on the character of the act (crime)
in this particular case is such a nature that forgiveness makes possible - or
impossible.
It was further pointed out Wiesenthal’s role as a deputy chosen by
Carl and who was assigned the role of representatives of Carl’s victims. The
point is not that at death Carl chose him as an accidental Jew. The point here
is the logic that helped Carl choose him, and that is the same logic that was
basically operational through an ideology that justified genocide and crimes.
This is the logic behind which the group is important as long as the individual
is insignificant; where one element - yes, only one - determines what is
considered to be the basic characteristics of the group. In the Nazi example,
this is a “race”.
What does it mean? This means that the same ideology, which made
Wiesenthal (as well as millions of others) victims in whose crimes Carl had
a share, is now using Wiesenthal to forgive Carl’s role in this crime. It was
enough for to be a Jew to be chosen as a victim, enough to be born with the
characteristics associated with the “lower” race. In the same way, it was enough
to be a Jews to be qualified as the one who should receive an application for
forgiveness.
However, there are indications that Carl took moral responsibility for
his actions. It seems that he at least occasionally tried to separate himself
from the Nazi collective logic. Carl appears as an individual in the right
8
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sense because he prays for forgiveness for what he has done, he prays for
himself, not for the German state or for all members of the SS. Technically,
he has separated responsibility for the crimes and proper individualization
of responsibility - along with a sense of guilt and regret - which is crucial to
deduct accounts with oneself. These two very different cases, Junge and Carl,
have something in common: they are both advocates of the individualization
of their responsibility for grave crimes, apparently without external pressure.
This represents a clear break with the collective mentality characteristic for
the role of Nazism on the world stage. We must add that this break is far more
convincing and complete in the example of the 80-year-old Junge than in the
21-year-old Carl.
At the same time, this component of individualization helps to
create asymmetry rather than symmetry, in the relationship between Carl
and Wiesenthal. Carl tried to isolate himself one step away from collective
responsibility. So he stands out as an individual perpetrator and pleads guilty
for special actions that injured (killed) special individuals (thoughts are
directed at that little boy). This is in contrast to Wiesenthal: Carl, at least in
part, does that to be or to see himself as one in a mass with individual regret,
while Wiesenthal does not go through such individualization. He was not
persuaded by Carl, and he did not do anything to come out as an individual
victim, as well as to separate himself from anonymity in the abstract category
“The Jew”, he was assigned the role of the Nazi ideology and it accused him.
From this it seems that Carl gave himself a justifiable reason for a
maneuver that Wiesenthal does not approve, in which he asks that his personal
actions be forgiven before he dies. Had Wiesenthal been a Jew, it was enough
to be a victim. For the same reasons, Carl believes, that he has the right to
forgive. We know that we must forgive voluntarily if it will mean something
and if it will affect the one to whom it is forgiven. In order to voluntarily
forgive, this means that the other party fully accepts that the one who forgives
is fully entitled and given the power to not forgive. The choice of forgiveness
belongs unambiguously to the one who is a specific individual. This implies
the following: if the other person is asked the question - and the way in which
the question is asked - that person can respond differently.
The fact is that Carl never watched Wiesenthal as an individual
participant, as one Jew, as one single person. Carl wants something else from
the one who is free and in a position to give, from someone in a symmetrical
and reciprocal relationship - but Carl refuses to keep the other one in the same
plane with him. Carl creates incompatible situations.
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Vetlesen thinks that it is important to note that Wiesenthal’s formula
reveals how the victims may, probably unconsciously, copy parts of the
rhetoric of the criminal. The collectivization of responsibility and looking at
events as products of ideology, instead of the contrary, is somewhat deeper.
For many participants it is alluring (“self-serving“), because it allows them to
feel less guilty and less responsible for participating in crimes. Victims who
were perceived as something that can be used and thrown, something like a
write-off, would eventually begin to look at themselves in the same way and
apply the same view to their killers. In this way, the victims participate and
again it must be said that this is largely unconscious, in the reproduction and
creation of a world picture without individuals. Here, the reckoning assumes
that both sides make the distance from collective responsibility, which is the
essence of genocidal ideologies.
4. To undo what has been done
If forgiveness will be the aim, we need to take into consideration more
assumptions and not only those that deal with function of two partners. We
must discuss about the meaning of one factor that Arendt emphasized: the
mentioned character of acting.
Vetlesen suggests that we move on to the matter: Is it really possible to
forgive Carl’s actions?
People who are begging for forgiveness usually say, “I did not mean
to do what I did.” Alternatively, he said: “Then I did what I was meant to do:
the effects of my actions were intentional. But after this thing came to light, I
came to the conclusion that what I did was wrong. I apologize for the damage
I caused and beg for forgiveness. “
Suppose Carl is an example for the foregoing. He has - and takes clearly defined ownership of the events for which he pleads to be forgiven.
When praying for forgiveness, he acts honestly. When these two meanings
are fulfilled, if we ignore the fact that Wiesenthal is the right person, is it
something that can make forgiveness inappropriate or even morally wrong in
this case?
As we have assumed, we think that the answer depends on the nature
of the proceedings. Carl himself points out the murder of family members of
a young boy with black hair and black eyes. The boy died after he jumped out
of a burned-out house, set on fire by SS soldiers, including Carl. This boy was
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a helpless victim, in a strictly legal and moral sense. The boy was chosen as
a victim not because he did something for which he could answer, but simply
because he was a Jew, which he did not influence.
If we again ignore the fact of who was the plea directed to, what can
we say about the opportunity to forgive such an act?
Vertlesen invites Hannah Arendt to help. “Forgiveness,” she writes,
“the only reaction is where a person does not react, but acts in a new and
unexpected way, regardless of the procedures that have provoked forgiveness.
Therefore, forgiveness frees both the one who forgives and the one who is
being forgiven of the consequences of the proceedings.“9 “Forgiveness,” she
continues, “creates a particularly close relationship between them, where the
action is forgiven for the person who did it.”10
Arendt in these formulations is not directly related to the factors that
she emphasizes elsewhere, namely crimes of a specific character. The crimes
that Kant named in his works “radical evil” which “crosses the borders of
what is human.”
In accordance with the understanding of Arendt’s radical evil, she,
in our opinion, undoubtedly sees Carl’s complicity in the murder of that
Jewish child as an example of radical evil. Carl obviously wants to “avoid
the consequences” of these actions before he dies. For example - because of
the arguments for the discussion - that Wiesenthal accepted Carl’s plea and
forgave him, would this contribute to the abolition of this?
That’s a tough question. The point of this question is to direct attention
to the component of pride that is involved in the process of forgiveness.
When Arendt, like many other philosophers (and theologians), says that “to
overthrow what has been done”, it reminds us that both sides in the process of
forgiveness represent a particular form of power: the power to erase time and
the power to put an end to our entire perception of time. In connection with
the foregoing, it seems that the one who forgives accepts the desire of the one
who asks for forgiveness, to separate herself/himself from the ownership of
this specific act, that part of the action from the past. In other words, the basis
9
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for forgiveness is the addition of responsibility, that is, ownership of ferocity;
while forgiveness is an exchange between the two sides, which implies
that the participant asks that s/he be freed from the specific and deliberate
consequences of the acts (murders) and that the other party fulfills her/his
desire. It seems that the result is the removal, and therefore the change of
ownership, which begins the entire process.
Vetlesen says we have to admit that the reflection represented by
Arendt is not completely consistent. What is relevant in this discussion is the
following: murder means to take away life. To try to change the act that has
taken life beyond human power, both the actors and the one who forgives.
Their belief that they can change things is self-deception or, according to
Sartre’s opinion, a bad faith.
Carl’s ownership of the procedures that decided the child’s destiny is a
global fact - that is, the child died. The crime is freely executed by an individual’s
act; the actor could do it differently. The actions that were committed were the
consequences of the crime - which could have been foreseen - forever beyond
human influence, regardless of whether it was from the one who did it or the
one who forgave him.
Vetlesen warns that we may have gone too far. Or, even worse, we
might have lost sight of what Arendt was looking for. When Arendt, as well
as many other philosophers before and after her say that the decisive part of
forgiveness is “to abolish what has been done”, something that forgiveness
makes a unique gift from one person to another person, s/he is burdened
precisely by this requirement, or the promise, to exceed the earthly and time
limits. It is not difficult to conclude how much meaning has the elimination of
the consequences of one person’s actions towards another person. This makes
it possible for survivors to go further into life; to accept exactly what they do
not have the ability to do; to erase the sting of a crime by a voluntary choice,
or by the forgiveness of the actions taken against the person who did it (as H.
Arendt puts it).
5. Who am I to throw the first rock
The desire to abolish the borders is too human. In certain cases both
the victim and the criminal may have the same desire. But when the offense
consists of murder, then this is definite. The victim is dead, what caused her/
his death is one - in this case with complete premeditation - irreversible action.
Taking one’s life is an irreversible act in the true sense of the word.
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In this context Vetlesen seeks the answer to the question: How will we
understand this from the moral point of view?
Some philosophers and theologians would say that the willingness to
forgive a single killer for the crime committed is the greatest form of moral
behavior. In this case, forgiveness is especially demanding for the one who
forgives; It requires that this person must overcome a strong rage, bitterness
and hatred towards the killer. One example for this is when a killer begs the
mother of the murdered child for forgiveness.
Those who support a mother to accept the plea of a murderer for
forgiveness can hardly claim that she has an obligation to forgive. The point
here is that forgiveness is considered to be the largest class that is “obligatory”,
that is, this is the requirement in the form of an obligation. Such forgiveness is
not given due to obligation but from free feelings: that is, it is free to choose
to forgive. To give such a gift deserves all praise; The authorities admired that
someone could do something that was not expected, morally speaking. This
is something that is unique in this case. If this gift is not given, a man does
not face criticism or any legal or social sanctions. It must be considered a
completely human choice not to forgive the killer of a child.
We see this as a widespread attitude. And we must say we disagree.
What is the problem then?
This is one common understanding that is highlighted in these kinds of
discussions, that no single action can fully define the actors. Although the talk
is of the premeditated murder, no crime can define a killer either as a man or
as a moral participant. The idea is that the participant, morally speaking, must
be seen as - someone who crosses the borders - for his every committed act,
even the worst, murder of a child. Therefore, one action cannot be permitted
to the perpetrator. No matter how horrible his work was, we must - at least in
principle - retain an open possibility that he would do otherwise in the future.
British philosopher Eve Garrard has just argued this by saying that
“the killers share human nature with us; and we share, at an unknown level,
their capacity for crime.”11 Garrard reminds us that the concept of crimes
against humanity has two sides. These are not only criminal actions that may
(also) be forgiven, crimes against humanity; These are also crimes committed
11
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by human beings. This means, Garrard continues, that the cases of murder are
crimes in which we are also involved - morally speaking, not legally - merely
on the grounds that we are human beings, in that sense that we can all be
perpetrators and victims of crime. So, at our core, we are inclined to forgive.
Garrard argues that “most of us, not all, are able to share both good and evil.”12
This means that none of us are in a position to throw the stone first.
A Nazi criminal, such as Carl, cannot say that he did not mean what he
did - to kill the Jews of both sexes and all ages, which his superiors repeatedly
repeated. However, there are many objections to our opposition for him to be
forgiven. For example, our attitude may be challenged by the perception we
have seen with Garrard.
Who am I to throw the first stone? This powerful rhetorical question
is the core of Garrard’s argument for forgiveness. We can instead say that
she argues against being forgiven, in front of direct effort to forgive. The
burden of argumentation lies with those who do not forgive. Not to forgive is
in accordance with it - but not identical to the conviction of the culprit: the one
who is not being forgiven is convicted.
The issues that Gerrard is largely thinking about are also represented in
secular and Christian ethics, so I have to wonder if I am capable of committing
the same crime as Carl. How would I behave in the same situation?
Let us first answer the controversy: Why would I be able to answer
these questions in order to be qualified to judge and in that way maybe I
condemn the real actions of another person, and on that basis, I propose that
s/he not be forgiven?
Now, of course, this is well-known fact that the Nazis, as individuals,
have expressed surprise or even shock because of what they did: “I would
never have thought that I was able to do what I did,” or “ I never killed anyone
before, or later. All of this has to be seen in the light of special circumstances,
and not from a position where we can condemn.” There is no doubt that this
sounds credible and resonates with what we think and feel. This makes us
grateful that we have never been close to experiencing what, for example, a
21-year-old SS contributed with the murder that he committed.
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We acknowledge that we emphasized the formulation advocated by
Garrard in order to reach our own opinion, and which is that the mentioned
manner of thought led us to a dead end in terms of looking at moral responsibility
when it comes to forgiveness or ineptness. We cannot know what we would
do in a similar situation. This undeniable fact must not prevent us from
bringing a moral condemnation - regardless of whether it will, as such, collect
applause today, tomorrow, the day after tomorrow or the opposite. Judging
about the actions of others is something we constantly do; the functions of
these judgments are inseparable from their roles in social practice. In order
to give such convictions, it is enough to clarify who is what and under what
circumstances s/he has done. It is very important here to know the intent of
the participants and to be familiar with the consequences for the victims. The
sufficient basis for condemnation is that those who participated in the killings
did it with premonition.
Our point is that the facts related to crimes that someone will be
judged for are more important than any hypothetical question in terms of:
what would the person to be tried be willing to do if s/he were found in similar
circumstances? Such hypothetical thoughts are unnecessary; this does not lead
us to the essence, to the case that requires our particular estimates. Such an
ingenious invention, such as trolley examples itself, has become special. In
order to be able to judge the crimes committed, it is necessary to have as much
knowledge as possible about what happened and how it happened in order to
take the starting point in a factual relationship.

6. Actions that overcome the actors
We have previously pointed out that there is a widespread and
unbridled humanistic understanding that no one can be defined solely on the
basis of one procedure; It cannot be that one procedure drains the actors
morally speaking. This attitude is often perceived as an argument for giving
forgiveness. Even the person responsible for very brutal crimes will perform
a number of very different activities that are of a different moral character. If
we move from the participant’s past to her/his future, her/his future actions
could testify to his improvement; maybe s/he decides to behave fine to others,
so her/his primal actions strengthen the motivation to do something good,
nothing but good, for the rest of their lives. To admit this means to admit
that people behave freely and that part of this free moral significance is that
it carries in itself the possibility for change. As the past is closed, the future
is radically open - for everyone. Nobody should, according to this thinking,
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deny this opportunity to change. To refuse the forgiveness of one participant
in concrete crimes in practice means to deny the possibility of changing.
Nobody deserves this, and it would be morally wrong to refuse forgiveness.
These arguments look very attractive, not only because of the human
generosity. If one of us senses a certain - intuitive - hesitation for her/his
conviction, it can mean that we must include something stronger - one element
of resistance, a form of personal overcoming, characterized by true moral
behavior, right? This is something that is in itself without prejudice, as the
saying goes “nothing human is strange to me”, which should be my answer to
crimes against humanity, especially the hardest ones such as genocide.
We have a different view of what forgiveness means. We suggest
replacing the assumptions that no single action can define (thoroughly) a
participant with the premise that some events go beyond their participants:
these events have properties that are not shared, they are not found in the
participants who performed them, even though these actions caused damage
they must be considered to be done with premeditation. In short, there are
actions that, morally, are much worse than any individual actor. But - to take
into account our arguments - we do not think that that in any way limits the
responsibility of the participants for certain actions. Perhaps the actor did not
intend or did not expect the consequences of these activities; perhaps the actor
did not, before and at the time of the event, make an effort to present it to her/
himself, viewed from the point of view of the victim. But, the disproportion
between what the participant predicted - or more specifically: the impediment
that did not allow her/him to anticipate - and what the actual consequences were
for the selected victim, does not in any way reduce the moral responsibility of
the actors.
Many philosophers believe there is disproportion between crimes
and perpetrators of crimes. After struggling to intellectually and morally
understand the impression that Eichmann left on her in the courtroom in
Jerusalem, Hannah Arendt devoted the rest of her life to seeking the answer
to the question: How could such an ordinary, unimaginable and in every way
an inadequate person play a central role in such monstrous acts? 13 This is
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about what the meaning of the “banality” of the actor and of his action/s is
“radical evil” when it comes to whether it is right to forgive such a criminal.
Since forgiveness is a social practice involving at least two people, it is a
criminal who accepts forgiveness. He is the one who is forgiven for the actions
he has committed. To forgive the criminal is logically considered to forgive
the procedure that triggers the question of forgiveness, for the simple reason
that one cannot say, “I forgive you, but I refuse to forgive you the crimes
that pardon made a relationship between us.” Thus, forgiveness is typically
directed toward the actor, the one that is considered to have ownership of
the proceedings. The process is not the only or primary focus: the process is
connected with the actor through ownership. The ownership allows the merger
of the act and participants. To recognize the ownership is to accept that these
two elements are merged.
When we talk about monstrous crimes, we think about procedures
that are completely devastating for those against whom they were directed
and where these extensive destructions are in conflict with every motive
and consideration for which the actor was ready - or more often: far from
willingness - to admit that he had them when he committed the proceedings.
According to philosophical logic, the effect cannot be greater than
the cause. This principle was, in our opinion, used in the crimes that we are
talking about here. That is what we mean when we say that the action goes
beyond the actors (owners). Nowadays, thanks to modern technology, the
destruction is much greater: the best example is the mass destruction of an
atomic bomb. This causes astonishment - and a suspicion - towards different
people who have commissioned, developed and used this technology, without
understanding what kind of destruction can be caused by an enormous number
of victims. One thing is that they can be morally blamed how they do not try
to present destructions to themselves from the point of view of those who are
affected, as I said earlier. The other thing is if the actors - for example, with
an atomic bomb - are in fact fully able to imagine how much suffering can all
of this produce (which the actors of ideological socialization, in general, and
their superiors, in particular, will try to oppose).
Our claim is that it exists, and that philosophers are forced to admit
it, the category of crimes that led to one type of objective destruction in
which there is nothing subjective (centered by actors) or something alike.
Vetlesen says that it should be kept in mind that the notion of ownership that
is widely used in professional literature on forgiveness here clearly leads to
misconception: the affected party owns the consequences - those who have
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to suffer pain and suffering or those who have lost their lives are victims, and
not actors. Here we encounter the core of intentional crimes: one actor tries to
suppress his pain and suffering: his own vulnerability, suffering - by shifting
it to the other and control it (test, regulate, manipulate). 14 The act in the form
of intentional attack has two simultaneous direct and opposite aspects: the
burden of the victim and the relief of the criminal. Let this be a psychological
formulation of Aristotle’s understanding that injustice is essentially moving
about creating an imbalance between the two sides.
What do these considerations mean to the question of forgiveness?
When it comes to the use of terms, it should be said that it would be
good to reduce the focus on ownership of philosophical discussions about
forgiveness. In this text, I have pointed out in several places the problematic
aspects of ownership, in particular the notion in which the actor and the action
stand in a relationship one to one. Against this metaphor of symmetry between
the actors and his actions, we claim that instead we can find recognizable
asymmetry in certain crimes.
Therefore, it follows that it is a mistake to forgive the perpetrator the
crimes he committed, both in epistemological and moral terms. Focusing on
the one who performed the action draws attention from what he has done.
This neglects the specific content of the action and what it actually caused, as
well as the seriousness of the destruction that caused the future of victims and
survivors.
In her excellent and highly-acclaimed book Moral Repair, American
philosopher Margaret Walker argues that “the simplest moment in the
forgiveness is that the idea of forgiveness is related to just one crime in the
past preventing the impact of crimes on the future at the same time.” Also, on
the contrary: “Not to forgive means that a criminal is constantly under threat
of new charges, with no prospect of relief.” 15 To forgive or not is becoming
a choice to free the future - both for the perpetrator and the victim, we must
14 Alford, C. Fred, What Evil Means to Us. Ithaca, New Haven: Cornell University Press,
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assume - from the act of crime or the connection of the criminal with her/his
deed, and for that reason deny her/his release.
But is not this a form of pride to look at alternatives in this way?
Does not Walker attribute to those who forgive, and thus to the process of
forgiveness, too much power?
Vetlesen quotes Walker, who points out that forgiveness is “often
perceived as a release from burden, for the one who forgives, and for the one
to whom he is forgiven.”16 She further argues that “what makes forgiveness
valuable (significant) is precisely the fact that certain crimes can never be
overcome.” Thus, forgiveness is “maybe our only option to be actively freed,
both we and a criminal, from an injustice that can never be done again.”
Walker lists the example of Mariette Jaeger. Jaeger has decided to forgive the
killer of her seven-year-old daughter because she “feels it is fair to act on ‘reestablishing of the world’ ‘as it should be’ instead of letting it remain broken.”
Walker praises this approach and considers it “full of hope.” In the same style,
she quotes Cheyney Ryan’s claim that there are “unforgivable actions, actions
that kill the hope.”17
Forward in the text we asked the question of who has the power in the
process of forgiveness. A man can defend Walker’s argument by saying that
if a man decides not to forgive, then s/he approves the power of a criminal
to kill hope through his crimes. This means that for the parents of the killed
children the hope is lost; they have been condemned - or have condemned
themselves - to a future without hope. The forgive becomes the question of
doing everything in our power to prevent anyone else - even the killer of our
child - to put down hope in the rest of our lives. To feel that it is worthwhile
to continue living after the killing of our loved ones needs hope, according to
Walker.
It all comes down to the choice - on the one hand, to take great
responsibility and forgive the crimes and their influence, or, on the other hand,
not to forgive and allow the criminal to rule the rest of your life.
16 Walker, Margaret, Moral Repair. Reconstruction Moral Relationships after Wrongdoing.
Cambridge: Cambridge University Press, 2006, pp. 185. (Cited according to Veltesen,
Arne, Studier i ondskap, Universitetsforlaget, Oslo 2016, translation to Bosnian:
Muratović, Rasim, Studije o zlu, Univerzitet u Sarajevu, Institut za istraživanje zločina
protiv čovječnosti i međunarodnog prava, Sarajevo, 2017, pp. 290);
17 Walker, Margaret, Moral Repair. Reconstruction Moral Relationships after Wrongdoing.
Cambridge: Cambridge University Press, 2006, pp. 188. (Cited according to Veltesen,
Arne, Studier i ondskap, Universitetsforlaget, Oslo 2016, translation to Bosnian:
Muratović, Rasim, Studije o zlu, Univerzitet u Sarajevu, Institut za istraživanje zločina
protiv čovječnosti i međunarodnog prava, Sarajevo, 2017, pp. 290)
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Logically, it is quite right. But, logic is not the one that will solve or
define the moral aspects of this issue.
Vetlesen formulates what he considers to be the basic issue in the
following way. In the forgiveness of your child’s murder, there is a message
that life must go on without the child and that one can go on with hope, despite
what happened. The child who has been killed and who is no longer among us
does not change so much the world that we lose faith in life and that we can
live further with hope in a better tomorrow.
If a man chooses not to forgive, it is then the message that the difference
between life with and without a child is the same as the difference between
life with hope and life without hope. The contrast between before and after,
the contrast caused by the murder, irrespective of the aim and motive of the
murder, is enormous. This is another formulation of the difference which we
claim to have to be seen as a central one: the difference between the objective
and the subjective, between the events and the participants in the event. A
person cannot only consider the seriousness of the degree of crime - that is,
the extent of the consequences (depth, duration) for the victims - as something
that can affect the psychological adjustment of those who are asked for
forgiveness. From a philosophical point of view, it is even more important that
the seriousness of the degree of crime, based on the severity of the injury, is
a normative factor relevant to itself in the way we have previously indicated.

Conclusion
Vetlesen is categorical when he claims that forgiveness cannot be
reached if the perpetrator does not recognize everything s/he has done and
does not show sincere regret. But even then, if the perpetrator genuinely shows
remorse, s/he cannot have any rights, either in a legal or moral sense. The
victim cannot be forced to forgive, s/he must be ready to voluntarily forgive,
and the perpetrator must accept it only as a gift s/he did not deserve.
No one has the right to give any kind of instruction in that regard. This
is the exclusive right of the victim. The forgiveness is not the obligation of the
victim nor is the right of the perpetrator. That is, therefore, a personal attitude.
Whatever the victim has decided, no one has the right to condemn or boast
about what s/he has done.
This is not primarily about how the perpetrator looks at herself/himself when
s/he causes pain to others, but how the victims and, in some cases, their heirs,
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members of the immediate family, refer to the desire of the criminal to be
forgiven. The existence of signs of guilt and remorse towards the other in
relation to the right that most criminals have when committing a crime is of
great importance.
Vetlesan considers the fact to be shocking that in Bosnia and Herzegovina
almost none of what happened in the 1992-1995 period is not taught in schools
and is not part of the curriculum. “If that is the case then it is really a gloomy
future because history shows us that denial, negation and oblivion do not have
the last word. In a culture of life where negation and denial is commonplace,
if people continue to deny, it leads society to false morals and in one moment
it will come out, and reactions can be very violent and can be dangerous to the
future of that nation.
One survivor of Auschwitz, whom they asked about forgiveness, replied in
the following way: When one man forgives, he may eventually consider his
forgiveness “as one form of betrayal against those who were tortured and
exterminated, and according to which he ceased his loyalty”.18 Let us relate
this statement with a useful reminder, indicated by Walker, and which refers
to the fact that the earliest significance of the very essence of forgiveness
is “that one cannot be asked to collect debt from another person, and that
whoever is guilty must pay for oneself”.19 Regarding injustice, justice requires
not to forgive the debt generated by the act that led to the destruction of life.
People who are asked to forgive must point out their human tendency for
pride, place actors above the crime, and realize that forgiveness, like all other
social activities, is limited by our earthly laws: the boundary between life and
death, between what has been done and what can never be canceled.
Therefore, the conclusion is not that in this case Vetlesen does not
consider the forgiveness to be morally wrong. “Wrong” is a big word. It will
rather be considered a case of inadvertent forgiveness. If the actor’s act was
cruelly destroying for those who became victims -or for those who forever
must live with the consequences - that it is simply unsuitable for forgiveness,
18 Engelking, Barbara, Holocaust and Memory. London: Continuum, 2001, pp. 137.
(Cited according to Veltesen, Arne, Studier i ondskap, Universitetsforlaget, Oslo 2016,
translation to Bosnian: Muratović, Rasim, Studije o zlu, Univerzitet u Sarajevu, Institut
za istraživanje zločina protiv čovječnosti i međunarodnog prava, Sarajevo, 2017, pp.
292);
19 Walker, Margaret, Moral Repair. Reconstruction Moral Relationships after Wrongdoing,
2006, pp. 182. (Cited according to Veltesen, Arne, Studier i ondskap, Universitetsforlaget,
Oslo 2016, translation to Bosnian: Muratović, Rasim, Studije o zlu, Univerzitet u Sarajevu,
Institut za istraživanje zločina protiv čovječnosti i međunarodnog prava, Sarajevo, 2017,
pp. 292)
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then it means denying forgiveness and remaining loyal to those who most
deserve it: victims.
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THE SITUATION IN THE FIELD OF PUBLIC
REPRESENTATION OF REAL ESTATE IN BOSNIA AND
HERZEGOVINA AND POSSIBLE DIRCETIONS FOR
REFORM
Summary
With the entry into force of the new entity laws on land registers in
2003, the process of reform of the Law on Land Registry has begun. The
inconsistent legal solutions contained in the new Law of Property Rights in
Bosnia and Herzegovina, as well as in the Law on Surveying and Cadastre of
the Republic of Srpska, undermine the real intent of the legislator expressed
during the adoption of the Law on Land Registers. Such solutions are pointed
to in the paper, as well as to the most important reform solutions of land
registry law, and de lege ferenda suggestions are presented in order to create
legal assumptions for a stable and efficient land register. Bearing in mind the
legal tradition and the circumstances in which the process of public property
registration reform is being implemented, the paper points to the need to
implement and improve the resolution of land registry law as the only possible
way of the reform in this area.
Key words: The Land Register Law Reform, Unique Real Estate
Register, the Principle of Property Registration, the Principle of Trust, the
Principle of Good Faith

INTRODUCTION
Several decades ago, the state of land registry of real estate in Bosnia
and Herzegovina does not correspond to the actual legal status. It often happens
that the person enrolled is not the real title holder of the right in her/his favor,
since the property is in the independent possession of another person. Many
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are the reasons contributing to such a state in the land registry, among which
are poorly and inconsistent legal regulations, but also the case-law, which is
based on such solutions, but also due to the lack of certain rules relevant to the
decision-making of legal disputes between unregistered and registered title
holders, an advantage was dominantly given to the previous ones. Such legal
solutions are addressed to in the paper, and de lege ferenda suggestions are
presented in order to create legal assumptions for a stable and efficient land
register.
The special attention is paid to German law and legal rules characteristic
of German land registry law. It is well-known that the land registry in German
law works in an undisturbed manner, thanks to the legal rules and principles
that affirm the land register and the implementation of acquired rights to
real estate. Following the model of German law, the shortcomings of legal
solutions in our law were detected in the paper, and it is pointed to the possible
directions of the reform within the framework of the land registry system of
registering real estate and real estate rights, as the only possible direction of
the reform in this area.
In the legal system of Bosnia and Herzegovina, there are currently two
forms of registering real estate and real estate rights. With the entry into force
of the Law on Surveying and Cadastre of the Republic of Srpska, the concept
of a unique real estate record has been re-established. The paper points to
the possible harmful consequences of applying the provisions of this law by
appreciating the legal tradition and the current circumstances, Its adoption and
application is especially related to the current process of reforming the public
register of real estate. Some inconsistent solutions of this Law are pointed to
in this paper, first of all in relation to the 2003 solutions, which undermines the
stated intent of the legislator regarding the reform of the land registry law, i.e.
the reform in the field of public registration of real estate. The comparison of
the aforementioned solutions with the solutions of the earlier real right, which
were detected as one of the causes of the unsettled land registry of real estate,
is especially interesting.
1. Forms of public registration of real estate in Bosnia and
Herzegovina
In the legal system of Bosnia and Herzegovina, two concepts of public
registration of real estate and right to real estate are applied: the land registry
system for the territory of the Federation of Bosnia and Herzegovina and the
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system of unique real property records for the territory of the Republic of
Srpska. The land registry system has been in operation since 1884, when the
adoption of the Land Registry Law has formalized the influence of Austrian
law in this field. In the legal theory, this manner of real estate registration is
also known as the Austrian-German concept of real estate registration and real
estate rights.
By abandoning the constitutive effect of registration, and by giving the
advantage to the unregistered title holders in relation to the registered real estate
right holders, the legislator and the former Yugoslav case-law significantly
destabilize the land register,1 which ultimately diminished its significance
and role in the legal real estate transactions. It was not enough to rely on the
content of the land registry for the proper acquisition of a real right to a real
estate. In addition to inspecting the land register, each person was obliged
to check the ownership of the property in order to make sure that there is no
limited real right on the real estate, i.e. to make sure that the seller did not have
the property in favor of an earlier acquirer. Otherwise, this would be at stake in
the conscience of the later acquirer, which would make her/his possible right
for registration null and void. All of this led to the abandonment of the land
registry of real estate, which generated the occurrence of an inaccurate and
incomplete land register. On this basis, a justified need for reform of the land
registry law, i.e. the reform of the public real estate register, has been created.
In the following period, the issue of an adequate reform module in this area
will be raised in the territory of Bosnia and Herzegovina. We believe that the
initiated reform of land registry law has been the only possible way since
2003, which can contribute to the resolution of the decades-long problem in
this area, and that the change in the model of registration of real estate and real
estate rights is not only an inadequate way to access this problem, but it can
also result in the emergence of a large number of legal disputes initiated by
damaged real estate right holders, which will be discussed further in the paper.
By adopting the Law on Surveying and Cadastre2, the National
Assembly of the Republic of Srpska re-actualized the concept of establishing
a system of single real estate records. The previous attempt to establish an
efficient and up-to-date record of real estate and real estate rights took place
1

2

More will be said on causes of the current state in the land register of real estate further in
the paper, and the accent will be put on legal solutions and case-law that due to the lack
of adequate solutions kept abandoning general regulations of lad registry rights, which
resulted in inaccurate and incomplete land register in the end.
Law on Surveying and Cadastre of the Republic of Srpska – LSC RS, Official Gazette of
the Republic of Srpska, No. 6/12.
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in 1984 by adopting the Law on Cadastre and Real Property Survey,3 whose
objective was also the establishment of a unique real estate registration system.
Most of the republics of the former Yugoslavia, including the Republic of
Bosnia and Herzegovina, abandoned this project, because the application of the
provisions of this Law could not contribute to the reduction of the discrepancy
between the land registry and the real estate status. By adopting the Law on
Survey and Cadastre of the Republic of Srpska, the legislator is again trying
to provide legal preconditions for a stable and efficient public record of real
estate that will meet the needs of modern legal traffic. However, we believe that
this concept is not sustainable and that it cannot contribute to the resolution
of the existing problem, especially if we have in mind the aforementioned
experiences from the past, as well as the new circumstances that make the use
of such a method of registration of real estate considerably more difficult. By
entering into force of this Law, the land registry in the Republic of Srpska is
practically abolished, and the jurisdiction for the registration of real estate and
real estate rights is entrusted to the administrative bodies.4

2. The state of the land registry of real estate
For the registered person in the land register is assumed to be the
owner of the real estate, that is, s/he is the holder of some limited real right,
which exists as a burden or a restriction on the registered real estate. However,
it often happens that the recorded condition does not correspond to the actual
or ownership status of the property. The right of ownership of the registered
person ceases to exist at the moment when they fulfill the legally prescribed
requirements for acquiring a unregistered law on the same real estate for
the benefit of another person who from that moment has the status of an
unregistered title holder. Since there can be no two exclusive ownerships on
the same real estate, the real owner will be the person who has the independent
possession of the property. At the moment of fulfillment of the assumptions
for unregistered ownership, the registered person ceases to be the owner, and
they will have the status of the formal owner of the real estate, or the bare
registered owner. However, from that moment on, the land registry stops
fulfilling one of its basic functions, so it often happens that the real estate
does not belong to the registered title holder. It can be concluded that the
non-implementation of the unregistered acquired rights to real estate is the
3
4
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Law on Cadastre and Surveying, Official Gazette of Socialist Republic og Bosnia and
Herzegovina No. 4/93 and 13/94.
See in: Article 5 LCR RS

main reason for the existence of an incorrect and incomplete land register.
However, first of all, this was due to ineffective legal regulations, but also the
case-law that, in resolving legal disputes between unregistered and registered
title holders, gave priority to the first ones.
Further in the paper, we will point out the legal solutions from the
earlier real right that was not in the function of affirmation of the land register
and its basic principles. In particular, a comparative analysis of such solutions
with solutions in the new real law in Bosnia and Herzegovina, as well as with
solutions envisaged by the provisions of the Law on Surveying and Cadastre
of the Republic of Srpska, will be of particular interest.

3. The causes of unsettled state of the land registry of real estate
As we have already stated, the main cause of the unsettled state of the
land registry of real estate lies in the fact that the unregistered title holders
did not exercise their acquired rights in the land registry also contributed to
it. The legislation predicted the possibility of acquiring rights to real estate
and without registration in the land registry. Although the 1930 Law on Land
Registry of the Kingdom of Yugoslavia foresaw that real estate rights could be
acquired, transferred, restricted or abolished only by registration in the land
register,5 subsequent legal solutions contained in the 1980 Law on Property
Relations and the 1998 Law on Ownership Relations foresaw that real estate
rights were acquired by registration into a land registry only in cases where
the legal basis of acquisition was a valid contract.6 When it comes to other
basics of acquiring, the eventual registration had only a declarative effect. It
is therefore not surprising that the unregistered title holders failed to submit
requests for the implementation of the acquired real estate rights in the land
registry. If we also take into account the fact that the registration of the right to
real estate requires the payment of monetary fund in the name of the tax, then
it was expected that there would be an increasing number of real estate rights
that exist outside the land registry.

5
6

See: § 4 Paragraph 1 of the Law on Land Registry of the Kingdom of Yugoslavia – LLR
KY. The § 11 of the 1884 Law on Land Register predicted the same legal solution.
See: Article 33 of the Law on Property Relationship - LPR, Official Gazette of the
Socialist Federal Republic of Yugolsavia No. 6/1980 and Article 38 of the Law on
Ownership Legal Rights - LOLR, Official Gazette of the Socialist Federal Republic of
Yugolsavia No. 6/98 and 29/03.
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In such circumstances, a significant role in the further process of
destabilization of the land registry had case-law, which almost completely
ignored the land register and its significance in legal real estate transactions. In
legal disputes between unregistered and registered title holders of real estate
rights, jurisprudence generally gave priority to the first ones.7 This is because
the later acquirers, who demanded the implementation of their rights in the
land registry, were requested the examination of not only the land registry but
also the possession of the real estate.8 If they did not do so, then they would be
at the expense of their conscientiousness, which means that in legal disputes
their contracts were annulled, and consequently the conducted registrations
in the land registers, which are causally connected with the legal basis of
acquisition. The imperative of the investigation of the ownership status of a
real estate is a consequence of an unsettled state in the land registry that did
not correspond to the real legal status of the property that is the subject of the
7

8
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“Only by relying on the land registry and registering the property right on the purchased
real estate, the buyer cannot be considered stronger in the law than the former acquirer
who owns the real estate, if the basis for the acquisition of the ownership right is
maintained. “(Supreme Court of Serbia, Rev 4740/92, cited by S. Vuković, Judicial
Practice of Ownership Relations, Belgrade, 2003, Bureau of Business, pp. 264.) “When
two conflicts arise in the dispute on the same immovable property, and this land registry
right and the right comes from the judgment, the one who is in the possession of the
property is always stronger in the law, while appreciating the conscientiousness of the
contracting party.“ (Decision of the Supreme Court of Serbia, Rev. 120/80, Ibid, pp.
257.) “A person having a legal basis acquiring and possessing immovable property is
more strongly entitled than the land registered owner of the property.“ (Decision of the
Supreme Court of Vojvodina, Gz 103/89, Ibid, pp. 254) “A prosecutor who proves that he
has the legal basis for acquiring the ownership right over the property has stronger right
than latter unconscientious person who is acquiring the registration of ownership rights.“
(Decision of the Supreme Court of BiH, Rev. 618/86 of 18 June 1987. The bulletin of the
case-law of the Supreme Court of Bosnia and Herzegovina, No. 4/87, p. 15.)
“When buying a real estate, it is not enough for the buyer to rely solely on the land
registry, but is obliged to be conscientious, to be interested in and to determine who and
on what basis he keeps the real estate that is the subject of the sale. “(Decision of the
Supreme Court of Yugoslavia, Rev. 266/68, dated February 19, 1969, according to O.
Stanković, M. Orlić, Stvarno pravo, Belgrade, 2001, Nomos, pp. 339.)“ “The buyer is
obliged to check, not only on the basis of insight into the land register who owns it, but
also in reality who owns this property.“ (Decision of the Supreme Court of Vojvodina,
Rev. 272/89, quoted by D. Stamenković, Land Register and Real Estate Cadastre,
Belgrade, 1991, Contemporary Administration, pp. 59.) “A real estate agent will be
considered conscientious if during the acquisition of a real estate he was convinced that
the transferor is in fact in possession of alienated real estate. It is not enough for the
question of who is in possession to make only the insight into the land registry and the
cadastral title certificate.“ (Decision of the Supreme Court of Vojvodina, Rev. 525/65,
cited by M. Orlić, “Conscientiousness in acquiring immovable property“, Pravni život,
No. 2/1980, pp. 74.)

contract. In order to avoid the possibility of concluding a contract with a nonresident of the real estate, each acquirer was obliged to determine whether the
property in question is in the sole proprietorship of a transferor or a third party.
Also, the case-law has, without exception, applied the legal rule that no one
else can transfer more rights than they have.
It is important to note that the case-law has thus neglected the basic
function of the land registry, which is reflected in the fact that it creates the
presumption of rights, that is, the person registered is presumed to own the
real estate. By creating the obligation to investigate the unregistered real estate
status, not only is the land registry neglected and its role in the legal real
estate transactions, but a significant discrepancy between the land registry
and the real estate status is conditioned. Namely, in such circumstances, the
unregistered title holders were not threatened by the possibility of losing
their unregistered rights, which was why they were completely unmotivated
to apply for registration. It can be concluded that the too broadly defined
definition of the principle of conscientiousness and honesty (the obligation
to investigate the land registry and the real estate status) was a reason for
the permanent denial of the principle of trust, but also for the complete nonfunction of the land registry in legal real estate transactions. Therefore, for a
comprehensive process of the reform of land registry law, it was necessary
to redefine the principle of registration and the principle of trust, but also to
foresee a completely different definition of the principle of good faith, which is
the most radical legal solution in this field. This is due to an interruption with
the established decades-long case-law, which in the resolution of ownership
disputes of this kind from the subsequent acquisitions of real estate demanded
the examination of the possession of real estate as well.
Further in the paper, we will present new legal solutions regarding
these principles, and point out inconsistent solutions in the new real law in
Bosnia and Herzegovina, i.e. the provisions of the Entity Laws on Real Rights
that are not in the spirit of the reform of land registry law. This is important
because the new solutions of land registry law are the only possible direction of
re-affirmation of the land registry, as well as because the inconsistent solutions
in the new real right in Bosnia and Herzegovina are the most striking example
of the real intent of the entity legislators in terms of the current reform process
in the field of public real estate.
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4. The most important reform solutions in the new land registry and
real law in Bosnia and Herzegovina
The reform of the land registry law began with the entry into force of
the new Entity Laws on Land Registry in 2003.9 The mentioned laws had a
very important role in the integration process of Bosnia and Herzegovina in
the European Union. An accurate and complete land register that will meet the
needs of modern legal real estate transactions is one of the basic assumptions
on this path. It is important to emphasize that the above mentioned legal texts
are imposed by the decision of the former High Representative for Bosnia and
Herzegovina, the late Lord Paddy Ashdown. Prior to reaching this decision,
the High Representative addressed the Parliamentary Assembly of Bosnia and
Herzegovina, and on this occasion among other things said that “in the modern
economy, the authorities are responsible for creating conditions in which
investors and entrepreneurs can open new jobs. The High Representative
agrees with those who say that legislation in the field of economy in Bosnia
and Herzegovina is often inadequate and contradictory. It deters and does not
stimulate private enterprises and foreign investments. The High Representative
believes that the government, both at state and entity level, must do much more
so that Bosnia and Herzegovina becomes an attractive place for investment
and job creation, and in particular must pass the much needed laws in the area
of economy.“10 The Deputy High Representative Mr. Don Hays invited the
responsible institutions to show their commitment by adopting twelve most
important laws aimed at creating a single economic space and the overall
economic development of Bosnia and Herzegovina,11 including the Law on
Land Registers.12
Among the most important solutions, which should contribute to the
establishment of a stable and efficient land register, are those that completely
differently define the principle of property registration, as well as solutions
that provide for a new original way of acquiring property rights and other
limited real legal rights to real estate, that is the acquisition on the principles
of trust in the accuracy and completeness of the land register.
9

Law on Land Registry of the Federation of Bosnia and Herzegovina – LLR FBiH,
Official Gazette of the Federation of Bosnia and Herzegovina No. 58/2002, 19/03 and
54/04 and Law on Land Registry of the Republic of Srpska – LLR RS, Official Gazette
of the Republic of Srpska No. 74/02, 67/03, 46/04, 109/05 and 119/08.
10 http://www.ohr.int/?p=50983
11 Ibid
12 More detailed in: H. Mutapčić, Načelo povjerenja u zemljišnu knjigu, Printas, Srebrenik,
2017, pp. 10-11.
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4.1.

The Principle of Property Registration

With regard to the principle of property registration, the Entity Laws
on Land Registry predict constitutive effect of the registration for the rights for
which the legal basis for acquisition is duly executed by a contract, the decision
of the competent state authority and law.13 In regulating the registration as an
additional material assumption of entitlement to the property, the legislator
wants to ensure the implementation of unregistered acquired rights to the
property, and in that way to contribute to the establishment of such a complete
and accurate land registry. Given the fact that one of the main causes of
destabilization of the land register was poor quality legislation in respect of
the principle of property registration contained in the LPR and LOLR, which
we have discussed in previous presentations, this legal solution represents a
significant step forward on the path of reform land rights.
However, in the new real law in Bosnia and Herzegovina, the legislator
predicted a decision according to which registration has a constitutive effect
only in case when the right to a real estate is acquired on the basis of a validly
concluded contract.14 When it comes to the acquisition on the basis of a
decision of the competent state body, the moment of acquisition is identified
with the moment of the validity of the court decision, or the final decision of
the administrative body.15 Any eventual registration in the land register based
on such decisions would only have a declaratory effect. Likewise, when the
right to a real estate is acquired on the basis of the law, then it will be at the
moment of meeting the legally prescribed assumptions, and not at the moment
of filing the application for registration.16 It can be concluded that in terms
of registration as a legal way of acquiring real property rights, there is a lack
of harmonization of the provisions of land registry and real law. Taking into
account the causes that have contributed to the destabilization of the land
register, and the role and importance of the provisions of Article 5 of the LLR
of the FBiH/RS in the current process of reform of land registry rights, it is
reasonable to question why the legislator returns to the previous position of
the actual law regarding the definition of the principle of registration. This
question becomes especially important if we take into account the fact that
13 See: Article 5 of the LLR FBiH/LLR RS. Only in the case of inheritance as the legal
basis ofr the acquistion, the law predicted declarative effect of registration, which means
that the right is obtained at the time of the owner’s death, and the third parties are only
informed on the existance of the acquired right on property upon eventually conducted
registration.
14 See: Article 53 Paragraph. 1 of the LPR FBiH/RS
15 See: Article 52 Paragraph 1 of the LPR FBiH/RS
16 See: Article 52 Paragraph 1 of the LPR FBiH/RS
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the provisions of the LPR and LOLR, which predicted declarative registration
effect, detected as one of the main causes of chaotic situation in the land
register, which we have previously discussed. Therefore, there is a justified
suspicion in the stated intent of the legislator in the new entity laws on land
registers regarding the reform of the land registry law. After all, as we have
already mentioned, such legal solutions have been adopted under the great
pressure of the international community. The return to the solutions that the
earlier property law knew, as well as the establishment of a unique register
of real estate on the territory of the Republic of Srpska in the way that the
fundamental postulates in terms of property rights as a constitutional category
are being denied,17 confirms doubts about the real intention of the legislature in
Bosnia and Herzegovina,18 and it is legal to raise the question whether the goal
of such solutions is the establishment of a stable and efficient land registry,
that is a public real estate record, or is it something completely different?

4.2.

The Principle of Trust in the Land Register

One of the reform solutions is also a provision that predicts for
a completely new original way of acquiring rights to real estate, that is
the acquisition on the basis of the principle of trust in the accuracy and
completeness of the land register.19 Unlike the former Yugoslav case-law that
permanently denied such a way of acquiring rights, the legislator ultimately
predicted the possibility of acquiring the ownership of a real estate by a nonowner, that is, a person who has only a bare land registry estate. Unfortunately,
the existing state of the land registry of real estate, which in many cases does
not correspond to the actual situation on the ground, actually fits this way of
acquiring rights. However, by standardizing the principle of trust, legislator
just wants to contribute to the implementation of unregistered real estate rights.
Unregistered title holders, as former real estate right holders, no longer enjoy
the legal protection they had in previous jurisprudence. In the competition
between previously acquired and unregistered rights to a real estate and
subsequently acquired rights on the same real estate based on the principle of
17 More will be given on the shortcomings of the Law on Surveying and Cadastre of the
Republic of Srpska, which practically abolishes the land register and introduces a system
of unique registration of real estate furhter in the paper.
18 The almost identical text of the law in the form of a proposal is sent to the Federation
of Bosnia and Herzegovina parliamentary procedure, so it is to expect the application
of the most radical “legal solutions” in this part of Bosnia and Herzegovina, which will
ultimately undoubtedly generate the appearance of a large number of legal disputes.
19 See: Article 9 LLR FBiH/LLR RS
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trust in the land registry, the legislator gives priority to the latter. Unregistered
title holders can be assured of their acquired rights only if they submit requests
for their implementation in the land registry. It is precisely in this way that
the legislator wants to motivate unregistered bearers to secure their acquired
rights by filing a registration request, which will ultimately contribute to the
establishment of accurate and complete land registry books.

4.3.

The Principle of Good Faith

In order to ensure the application of the principle of trust, the legislator
had to redefine the principle of good faith, which is also one of the most
important reform solutions in the field of land registry law. According to the
new legal solution, the fact that the latter acquirer relied on the content of the
land register is sufficient to evaluate their good faith. Unlike the dominant
legal understanding expressed in earlier case-law, the investigation of the
unregistered state of the real estate is no longer considered a condition of good
faith.20 However, there are still some shortcomings in respect of this principle,
which in the case-law still deviates from the full application of the principle of
trust.21 Often, these court decisions are the result of a misunderstanding of the
provisions that standardize the good faith of a later acquirer.22
Regardless of the fact that the legislator has excluded the obligation
to investigate the possession of the real estate, facts that exist outside the
land registry can still prevent conscientious acquisition in favor of later
acquisition.23 Namely, if it is proved in a lawsuit that a later buyer is at the
moment of conclusion of the contract, and at the latest up to the moment of
submitting the application for registration, he knew or could have known about
the previously concluded contract, his registration will be canceled due to the
unconscious acquisition.24 “The legislator’s intention to reduce the unregistered
20 See: Article 55 Paragraph 3 LPR FBiH and LPR RS. The non-obligation of the acquirer
to investigate the unregistered state of the real estate does not exclude the possibility
of proving its insecurity, which means that it will be qualified by an unconscientious
acquirer if they knew or could have known that the land register was inaccurate or
incomplete.
21 See: The Verdict of the Supreme Court of the Federation of Bosnia and Herzegovina No.
65 0 P 049691 12 Rev, from 29 August 2013.
22 More detailed in: H. Mutapčić, E. Oruč, Primjena načela povjerenja u zemljišnu knjigu
usljed raspolaganja bračnom stečevinom, Društveni ogledi, Sarajevo, 2015.
23 See: Article 55 Paragraph 2 of the LPR FBiH/RS
24 P. Simonetti, „Stjecanje prava vlasništva i drugih stvarnih prava s povjerenjem u
zemljišne knjige u Republici Hrvatskoj i u Bosni i Hercegovini“, Zbornik radova,
Jahorina 2010, pp. 19.
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acquisition should mean that the investigation of an unregistered state can no
longer be considered a condition of conscientiousness.”25 This legal solution
is interesting compared to the solution existing in German law. According
to the legal understanding of the provisions of German law, which treat this
way of acquiring rights, the facts that exist outside the land register cannot
affect the validity of the later concluded contract.26 In German legal theory,
the prevailing assumption is that the later customer will be conscientious even
in the case when his ignorance regarding the unregistered state of real estate
is a consequence of gross negligence.27 Demanding conscientiousness only in
respect to the land registry, the German legislator emphasized the importance
of registration as a way of acquiring rights to real estate, thus removing any
possibility of protecting previously acquired and unregistered rights. Although
our legislator has made a significant step forward in the subject of research
of a later real estate acquirer, according to the valid provisions of the Law
on Property Right in Bosnia and Herzegovina, attention is still paid to the
facts that exist outside the land register.28 On the basis of such solutions, the
possibility of absolute application of the principle of trust in the land registry
is excluded, and the legal possibility for the full affirmation of registration as a
legal way of acquiring rights to real estate is missing. If we take into account
the fact that the land register in German law works perfectly, thanks primarily
to the constitutive effect of registration,29 but also to the consistent application
of the principles and norms that affirm the land register and the implementation
of acquired real estate rights, among which we certainly include the principle
of good faith, and existing deficiencies regarding these principles in our law,
then we can conclude that there is a significant legal possibility for improving
the reform of land registry law. By adopting inconsistent solutions in the
new Law on Property Rights in Bosnia and Herzegovina and creating legal
preconditions for changing the system of registering real estate and real
estate rights, our legislator undoubtedly intends to abandon these reforms
and the initiated process of harmonization of domestic regulations with EU
regulations and implementation of legal standards that are characteristic
25 M. Povlakić, Transformacija stvarnog prava u Bosni i Hercegovini, Pravni fakultet,
Sarajevo, 2009, str. 119.
26 V. F. Baur, Lehrbuch des Sachenrechts, München, 1978, pp. 145.
27 V. J. Weike, „Značaj načela upisa i javnog povjerenja u zemljišnu knjigu shodno
novom zemljišnoknjižnom pravu u Bosni i Hercegovini“, Zbornik radova Aktualnosti
građanskog i trgovačkog zakonodavstva i pravne prakse, Pravni fakultet Sveučilišta u
Mostaru, Mostar, 2006, pp. 447, O. Stanković, M. Orlić, Stvarno pravo, Nomos, Beograd,
2001, pp. 334.
28 See: Article 55 Paragraph 2 of the LPR FBiH/RS
29 See: § 873, 875, 877, 880, 925. German Civil Code (Bürgerliches Gesetzbuch – BGB).
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of the land registry model for registering real estate and real estate rights.
Re-actualization of the concept of a unique real estate record in the manner
prescribed by the Law on Surveying and Cadastre of the Republic of Srpska
and the Proposal of the Law on Survey and Registration of the Federation of
Bosnia and Herzegovina violates certain fundamental postulates of the legal
order of Bosnia and Herzegovina, such as the inviolability of property rights
as a constitutional category, court jurisdiction in the process of registration
of real estate and rights to real estate, guaranteed freedom in respect of the
acquisition of real estate rights etc. Inconsistent legal solutions regarding
the registration are also predicted by the Law on Surveying and Cadastre of
the Republic of Srpska.30 By adopting legal solutions which, not only do not
contribute to the reform process in the field of public real estate registration,
but have already been detected as the main cause of destabilization of the land
registry and the abandonment of land registry of real estate, it is clear that
the legislator has some completely different intent than the one he expressed
during adoption of the new Law on Land Registry.

CONCLUSION
With the entry into force of the new Entity Laws on Land Registry, the
process of reforming the land registry law in Bosnia and Herzegovina began.
The most important legal solutions are those that predict the constitutive effect
of registration, the principle of trust as a new original way of acquiring rights
to a real estate, as well as a solution that predicts a different subject of research
of a later real estate acquirer (the principle of good faith). By applying the
principle of trust in the land register, the legislator wants to contribute to the
affirmation of the principles of registration and the implementation of acquired
real estate rights, thus providing infrastructure for a stable and efficient land
register, which is the main goal.
In the new Law on Property Rights in Bosnia and Herzegovina,
solutions are predicted which mark the return to the positions of earlier
Law on Property Rights regarding the principle of property registration. An
identical legal solution is predicted by the Law on Surveying and Cadastre of
the Republic of Srpska. Bearing in mind the fact that the legal definition of
the principle of property registration, contained in the earlier Law on Property
Rights from 1980 and the Law on Proprietary Legal Relations from 1998, was
detected as the main cause of the destabilization of the land register and the
30 See: Article 54 Paragraphs 1 and 2 of the LSC RS
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denial of the principles of the Law of Land Registry in earlier case-law, it can
be concluded that the legislator has some completely different intent than the
one expressed when adopting the new Law on Land Registry. Re-actualization
of the concept of a unique real estate record in the manner prescribed by the
Law on Surveying and Cadastre of the Republic of Srpska and the Proposal
of the Law on Surveying and Registration of the Federation of Bosnia and
Herzegovina violates certain fundamental postulates of the legal order of
Bosnia and Herzegovina, such as the inviolability of property rights as a
constitutional category, court jurisdiction in the process of registration of real
estate and rights to real estate, guaranteed freedom in respect of the acquisition
of real estate rights etc.
Taking into account the legal tradition and the circumstances in which
the process of public property registration reform is being conducted, the
only possible direction of reform in this area is to implement and improve the
solutions predicted by the Entity Laws on Land Registry. Following the model
of German law, with regard to certain land registry law solutions, it is possible
to make an additional step forward, such as the redefinition of the subject of
research of the subsequent real estate acquirer who acted with confidence in
the content of the land register.
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Dr Adem Handžić

A CONTEMPORARY DOCUMENT ON ŠAIH HAMZA
FROM ORLOVIĆI (BOSNIA)
Authors wrote earlier about Hamza Dede and his tekye, that he erected
in 1519 in the village Orlovići, not far from the old castle Kušlat (on the road
Vlasenica-Zvornik). Even S. Bašagić touched upon this in his works1, and
then others also referred to it (M. Karanović, R. Muderizović). Dr Muhamed
Hadžijahić particularly dealt with that question. Based on four preserved
Ottoman documents on the tekye (berats)2 and based on some other modest data,
Hadžijahić tired to enlighten the formation of the tekye and its significance.3
He put special effort in the determination of the development and work of
the Dervish Order, that is the Order of Hamzevije in Bosnia, that should –
according to its name, and based on some other circumstances – originate
from that tekye and which due its heretic teaching, and as it seems, also due
to active participation of some followers in certain rebels against the Ottoman
Empire, in the second half of the 16th century, was severely persecuted.4
In addition, the whole question remained pretty unclear, because the
mentioned tekye berats, as main sources, do not provide sufficient historical
data, not only because they developed relatively late (in 1597, 1640, 1793 and
1801) but because they treated only fiscal benefits of Hamza Dede’s wakf and
the issue of right on administration over wakf and the tekye. Thus, there are no
more reliable data on the founder Hamza Dede than his very name, nor on the
role of the tekye, that is musafirhana (lit. translation from Turkish: inn), during
the time. Therefore, more sophisticated historical sources are missing.
We have the opportunity to provide a new document on the development
of the mentioned tekye. It is a defter (lit. translation form Turkish: registration)
1
2
3
4
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S. Bašagić, Bošnjaci i Hercegovci u islamskoj književnosti, Sarajevo, 1912, pp. 25; Ibid,
Znameniti Hrvati, Bošnjaci i Hercegovci u Turskoj carevini, Zagreb, 1931, pp. 22.
Those four berats were preserved due to coincidence, from numerous such documentation,
that was destroyed during the WW 2.
M. Hadžijahić, Tekija kraj Zvornika – postojbina bosanskih Hamzevija, POF X-XI,
Sarajevo, 1961, pp. 193-203.
M. Hadžijahić, Hamzevije u svjetlu poslanice užičkog šejha, POF III-IV, 1953, pp. 215227; Ibid, Udio Hamzevija u atentatu na Mehmed-pašu Sokolovića, POF V, 1955, pp.
325-330; Ibid, Zapostavljene revolucionarne tradicije: Hamza Orlović i Hamzevije,
»Pregled« 1970, No. 11-12, pp. 591-595.

note on Hamza Dede’s čiftlik, within which the tekye was erected. That note
on tax benefits of the mentioned čiftlik, i.e. the tekye dates from 1519, or it
was noted in the census of the Zvornik Sandjak from the same year, while the
founder was still alive. Later, that text was copied in the ones that followed
with eventual smaller changes. Until the end of the 16th century, we found
it noted in three detailed lists of that Sandjak. Although we are familiar with
six lists from that century (in 1519, 1533, 1548, around 1570, around 1585
and 1600), such notes, according to the character of the very defters, could be
found only in detailed lists.
The mentioned text was noted in the detailed list of the Zvornik
Sandjak from 1533 for the first time (there is only a fragment, the beginning of
the list);5 then in a detailed list from 1548;6 and in a detailed list of the Sandjak
from 1600.7 Other above mentioned lists were summary lists. However, it is
clearly visible from the text from 1533 that the same note was recorded also
in the earlier list from 1519. This source gives several new data for better
clearance of the issue.
Let us, first, see what the text contains. It is according to the 1533 list,
and textual differences between it and the later defter records are given in
notes:

5
6
7
8
9
10
11
12
13
14

Istanbul, Başbakanlik, Arşivi (BBA), Tapu defter (TD), № 175, fo 8.
BBA, TD, № 260, fo 178.
BBA, TD, № 743, fo 397.
In the text from 1548 and 1600: The texts from those two years are identical; only their
endings are different.
1548 (1600):
1548 (1600) instead of: , stands
1548 (1600):
1548 (1600) :
1548 (1600):
1548 (1600) :
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8
15
16
17
18
19
20
21
22
23
24
25
26

27
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1548 (1600):
1548 (1600) :
A word is missing here: Then, 1548 (1600) instead of: , stands: which is more correct.
1548 (1600) :
1548 (1600):
1548 (1600) :
1548 (1600):
1548 (1600) :
1548 (1600) :
1548 (1600):
1548 (1600) :
1548 the following text continues (and finishes at the same time):

1600 after a word the following text continues (and finishes the defter record on Hamza
Dede’s čiftlik):

[Translation into Bosnian]:
Hamza Dede’s čiftlik. The mentioned Hamza Dede renounced a timar
in the amount
of 7,000 akchas; in the mentioned village (Orlovići)28 he erected, in the name
of God Almighty, a tekye; he served travelers and passers-by using his own
resources29. When the defter was submitted to the Ottoman Imperial Port,
the imperial benevolence was expressed: it was ordered that everything in
possession of the mentioned – lands30, sheep, bee hives, must, vineyards,
orchards and others – for their service, be relieved from Sharia and the kanun
taxes and fees.
It was recorded in the earlier list. Later Hamza Dede died; and since
his freed slave named Hasan, son of Abdullah, served the tekye honestly, it
was, during the submission of a new defter to the High Imperial Port, ordered
that taxes – from lands, vineyards, sheep, bee hives and orchards31, endowed
to the mentioned tekye – must not be collected 32, and must be freed as the latter
ones.33
It was recorded in the earlier imperial defter. Now, during the repeated
list of the Zvornik County, the free slave of the mentioned Hamza Dede, Hasan,
son of Abdulah and Mustafa, son of Indže,324 a daughter of the mentioned
Hamza Dede, were found in the mentioned tekye, serving the mentioned wakf
and serving travelers and passers-by, and it was recorded in the new imperial
defter absolutely as it had been earlier.

28 In the defter from 1533, where this čiftlik was recorded within the context of the village
Orlovići list, stands only: in the mentioned village, while the latter two lists (from 1548
and 1600), where the record on the village did not include the čiftlik, says: in the village
Orlovići.
29 In the two subsequent lists: instead of using his own resources, stands: he himself and his
family.
30 In this text the lword land was ommitted by mistake; it was mentioned in the later lists.
31 The word orchard was ommitted here, but was evident in the previous section, as well as
in the latter ones (from 1548 and 1600).
32 Here the text from 1533 ended. Everything that followed was from the 1548 list; the
original text was mentioned in the footnote 26.
33 The text from 1600 is shorter. It continued here after the word collect (and ended; orig.
footnote 27): “and it is order that it should be recorded according to the earlier state.
Since it was recorded in the earlier defter, in the same manner it was recoderd in the new
defter.“ Everytheing else, that was recprded in 1548, is ommitted here.
34 Indže=Bisera, original in Turkish ince – pearl.
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Facsimile of the defter record from 1533 on Hamza’s čiftlik

Afterword
In the text above, new data are those relating to the personality of the
legate, as well as the data on the first managers of the tekye.
1) The most significant data is, surely, on the past of Hamza, i.e. that
he was the first
Sipahi with a timar of 7,000 akchas. Sipahis with such a timar were
considered to be greater ones in that area.35 It is enough if we mentione that in
1519 in the whole Zvornik Sandjak very few Sipahis had such a large timar,
while the majority of them had timars half that size. Anyways, Sipahis who
belong to the Sandjak class had timars of such size and even larger ones. In
1530, sons of Küčük Bali Bey owned somewhat larger timars, and: Ahmed,
8,000 and Derviš, 10,000 akchas. Another “Sandjak Bey’s man“, named Kilič
owned a timar of only 4,592 akchas; and Brvenik’s Kadi owned a timar of
6,281 akchas.36 We should not mention timars that belonged to commanders
of fortresses, which were even of a smaller size. A timar of the Kušlat fortress
builder amounted to only 3,000 akchas in 1533, and a timar of the Zvornik
builder alone amounted to 4,000 akchas. 37
35 Timars with 6,000 akchas and more, to 19,999, were named tezkireli timars, i.e. after the
imperial berats.
36 BBA, TD, № 171, fo 35, 41, 47.
37 TD, № 173, fo 41, 47.
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It was not stated where Hamza’s earlier timar was located. But, the
very mention of the timar, and then čiftlik of the same sahibija, points to the
fact that Sipahi Hamza, as the most logical step, came to own a significant
čiftlik at the location of his timar. It would, therefore, mean that Hamza’s timar
was situated in the Kušlat Nahye earlier, and that it encompassed villages:
Orlovići, Konjevići and others.
However, a list of this Sandjak from the beginning of the 16th century is
unknown, where we could find data on Hamza and his timar. In the earliest
existing list of this area, the wide list of the Smederevo Sandjak from 1476,
to which Kušlat, Zvornik and other areas in the Bosnian Podrinje belonged,
before the establishment of the Zvornik Sandjak, Hamza’s timar was not
mentioned. It is logical, because it happened very early. The Kušlat Nahye was
within the borders of the Kušlat subaša zijamet (lit. translation from Turkish:
the governor of the feudal čiftlik Kušlat), whose name was not mentioned (a
total of 16 villages, with 221 house of taxpayers), was in the total amount of
19,889 akchas of feudal taxes.38 The villages on the right side of the Jadar
River belonged to that feudal čiftlik in that nahye, together with the village
Konjevići, and, surely, the hamlet of that village – Orlovići.39 A smaller part of
the Kušlat Nahye, the one on the left side of the Jadar River, actually only two
villages: Skugrići and Čodorovići40 belonged to the timar of Sipahi Radivoje
Oprašić. A total of 13 more villages in the Gostilj Nahye belonged also to his
timar, in the Gostilja River basin, in the total amount of 7,823 akchas.
Sipahi Hamza appeared there later. It was possible that – after the
establishment of the Zvornik Sandjak (around 1489), when the existence of the
Nahya governors ceased, as an administrative representative of the Smederevo
Sandjak – the mentioned Kušlat feudal čiftlik broke down into three or more
timars, out of which one could encompass the village Konjevići, Orlovići and
other surrounding villages, in the amount of 7,000 akchas. Thus, Hamza could
have been a descendant of the former Kušlat governor. In any case, he could
have enjoyed the timar for a longer period of time since he came to possess a
significant čiftlik.
38 TD, № 16, fo 275-278; A. Handžić, Zvornik u drugoj polovini XV i u XVI vijeku, GDI
BiH; XVIII; Sarajevo 1970, 148.
39 In this list, however, Orlovići together with three other smaller villages were missing,
because there was an obvious mistake in the defter (only 12 villages with 202 houses
were listed).
40 It can also be pronounced as Todorovići, a smaller village with only 6 houses; unknown
today.

157

Another coincidence is imposed here. Radivoje Oprašić’s timar
amounted to about as much as Hamza’s timar (7,823 akchas). It remains
unknown when Sipahi Radivoje died, who was from Oprašići near Rogatica.
According to the list from 1476 (that was completed before Vuk Grgurević
attacked Zvornik that year), Radivoje was still an active Sipahi; accordingly,
he was not killed during the events around Zvornik, as it could have been
assumed, but, probably, much later. The date of his death was not recorded
on his grave tomb in the form of a Muslim grave stone.41 There is also one
other interesting thing. The earliest recorded cases of the Islamization were
found at the site of Radivoje’s timar. Namely, in the village Skugrići, the first
listed village within the Radivoje’s timar, there were 14 households of new
Muslims (all sons of Christians) recorded, when in no other village, in the
whole Bosnian Podrinje, we found any other Muslim household. Even more,
there are some justified indications that some of the Oprašić family members
moved to Skugrići. Namely, the first recoded Muslim there was: Dogan,
Radivoje’s brother, most probably Radivoje Oprašić’s brother, whose name
as a timar-sahibija was recorded above the name of that village.42 Such cases,
that new Muslims during the process of conversion, from different reasons
moved sometimes to other villages, had already been noticed.43
Therefore, one part of the Kušlat Nahye belonged to the part of
Radivoje Oprašić’s timar, in that part, in the village Skugrići, the first cases of
the Islamization were recorded, that village was in the vicinity of the village
Orlovići (opposite of it, on the left side of the Jadar River), and that the
amount of Radivoje’s timar coincided with Hamza’s timar, then a presumption
imposes itself: did not Hamza Dede inherit Radivoje Oprašić’s timar, that is,
was not he the descendant of Radivoje?
41 Radovije Oprašić’s gravestone, found in his old homeland, as well as the gravestone
of Mahmut Branković from Brankovići, near Rogatica present wonderful and rare
forms of early Muslim gravestones in our surroundings, which actually characterize
the transformation period: stećak (tomb stone) – Muslim nišan (gravestone). Those
are impressive and well-known two gravestones, identical in form, decorated with
military swords (spear, sword, mace, balls) with at ext written in Bosančica (original and
indigenous Bosnian alphabet). It is believed, according to those signs, that the got killed
as Sipahis. The same maison produced both of the gravestones, undoubtedly. Today, they
are placed in the circle of the National Museum of Bosnia and Herzegovina in Sarajevo,
in fron tof the ethnography building.
42 TD, № 16, fo 280-281; Compare: A. Handžić, O islamizaciji u sjeveroistočnoj Bosni u
XV i u XVI vijeku, POF XVI-XVII; 15.
43 N. Filipović, Napomene o islamizaciji u Bosni i Hercegovini u XV vijeku, Godišnjak
ANU BiH, Vol. VII, Sarajevo, 1970, pp. 141-167.
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The fact that Sipahi Hamza erected the tekye on his čiftlik in a small
village near the road in order to stay permanently there, and in the period when
urban Muslim settlements were not established at all in that area because
the process of Islamization was at its initial stage, and when Zvornik, the
headquarters of the Sandjak Bey, was not even at the level of a town, says that,
in addition to other indications, Hamza was firmly connected to the area, i.e.
that he was, the most probably, the son of that area.
The village Orlovići was first recorded in 1519 as a small settlement
with a total Sipahi’s tax in the amount of 310 akchas per year (which means
3-4 houses only), within the property of the Zvornik Sandjak Bey.44 And, as it
could be seen from the text above, in the detailed defter from that year in that
Sandjak was also mentioned for the first time Hamza Dede’s čiftlik with the
erected tekye as mu’āf (lit. translation from Turkish: tax-exempt). In the Kušlat
Nahye, a total of 11 villages belonged to the property of the Zvornik Sandjak
Bey, and those were: Sabljevići, Podgrad, Pobude, Orlovići, Zalazje, Voljevica,
Kostijerevo, Joševa, Srednje Zalužje, Rakovac, Todosići and Skugrići. They
were mostly located on the road from the Kušlat fortress to the present day
Bratunac. The village Konjevići (with taxes in the amount of 3,730 akchas)
belonged, however, to the timar domain. The village Orlovići (together with
all other mentioned villages) could be named “the Zvornik Sandjak Bey’s
village” at the time, as it was mentioned in some latter documents.45 Later, in
both 1533 and 1548, the village Orlovići, together with the village Konjevići,
belonged to the imperial property.46
It is not quite clear what Hamza’s nickname Dede here, actually,
denotes. The word dede in Turkish first means: grandfather, an old man,
ancestor, and in the Dervish terminology: the patriarch of the Dervish Order,
i.e. a title that Dervishes were referring to each other. There is no doubt that
Hamza was an old man in 1519 when he was being referred dede, because, as
it seems, he died soon after that year. In our text, the soon the record from 1519
ended, in the first sentence stood that Hamza Dede had died, which means
after 1519 and before 1533. Besides that, in 1548, Hamza had a grown-up
grandson, who succeeded him in the tekye. If dede really denotes a member of
the Dervish Order, then Hamza should have served earlier as a Sipahi in other
orders, where he must have met a Dervish Order, and, at least briefly, was its
supporter or, however, Hamza Dede originated from somewhere else. It is
known that exactly Dervishes, who came from other places, as Sipahis, or in
44
45
46

TD, № 171, fo 11.
It was named as such in the berat from 1601 – see: Hadžijahić, POF X-XI, 1961, pp. 193.
TD, № 173, fo 15-16; № 260, fo 43 and 178.

159

other services, contributed to the spread of the Islamization at the beginning of
the process. Namely, at that time, the existence of any type of tekye in the area
of the Zvornik Sandjak is unknown, only the Sultan Mehmed Fatih Mosque
in the upper Zvornik fortress was mentioned. But, since the mosque was only
occasionally mentioned in the sources, it is not excluded that there was the
tekye next to the mosque from the very beginning. However, the tekye in the
Zvornik fortress was explicitly mentioned in the sources later, somewhat after
1533, and was established by Jahja Bey, who was surely the Zvornik Sandjak
Bey.47
Evlija Čelebi’s saying, when he passed through the village Konjevići
in 1664, could not be taken as a reliable source. Since the village Orlovići was
a hamlet of the village Konjevići, Evlija did not mention Orlovići as a village.
To him, “the village Konjevići was a Muslim village with around hundred
houses”,48 which was not the real situation. We shall mention the official data
on that, truth be told, significantly dated earlier. In 1533, there were in the
village Konjevići: 6 Muslim households with 2 mudžerreds (lit. translation
from Turkish: bachelors who live in their fathers’ houses) and 15 Christian
households, out of which 9 were on inherited properties;49 and in the village
Orlovići: 3 Muslim households with 5 mudžerreds, out of which 1 was on
an inherited property, and a čiftlik which was tax-exempt,50 i.e. the one that
is in question here (see facsimile on the previous pages). Thus, there were
only 24 households in two villages. After 15 years (in 1548), there were 20
households in both villages; 11 Muslim with 5 mudžerreds, out of which 2
were on inherited properties and in Konjevići only 9 Christian households.51
Evlija Čelebi stated further: “In the village Konjevići is a tekye of the
famous Hindi Hamza Dede. He was musāhib (a close friend) and a Šaih of His
Majesty Fatih the Great. He participated in the conquest of Zvornik and was
buried there.” 52
Evlija used the name Hindi whenever he talked about Dervishes. He
mentioned a grave of Hindi Baba in Vukovar.53 H. Šabanović, then, mentioned
that:”one order of Dervishes-wanderers was called Hindi”, but did not mention
47
48
49
50
51
52
53
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Compare: A. Handžić, Zvornik ..., GDI BiH XVIII; pp. 158-160.
Evlija Čelebi, Putopis, translation H. Šabanović, Sarajevo, 1967, pp. 474.
TD, № 173, fo 5.
TD, № 173, fo 4 and № 175, fo 15-16.
TD, № 260, fo 43 and 46.
Evlija Čelebi, Putopis, ibid.
Ibid, 356.

the source.54 Here is particularly problematic the place where it stands that
Hamza was a friend of Šaih Fatih and that he participated in the conquest
of Zvornik. The time does not coincide, but it would not be impossible. If
Hamza Dede died between 1519 and 1533 and if he was 25 at the time of
the Ottoman conquest of Zvornik (in 1460), it would mean that he died as an
old man aged between 84 and 98. Therefore, it is hard to accept that Hamza
Dede was Fatih’s musāhib and his Šaih. It should bear in mind that 145 years
passed between the erection of the tekye and Evlija’s visit and that everything
that was said about the topic was based on a preserved tradition, which Evlija,
again, styled (oversimplified).
2. The Tekye. Although this Hamza Dede’s institution was named
tekye (in Turkish: zaviye), which equally means: tekye and musafirhana (lit.
translation from Turkish: inn); it seems, however, that was intended to be an
inn from the very beginning. It is emphasized in our text, as well as in other
berats, that its purpose was to host travelers and passers-by,55 and in none of
them were mentioned tarikat tekye (order), derviška silsila (Dervish’s chain)
or zikr (the glorification of Allah), such was the case in the documents of the
true tekyes.
Here, a question should be asked: when the factually mentioned čiftlik
became wakf. In the first part of the text that referred to the defter intabulation
from 1519, no wakf was mentioned, but in the sense of the title (čiftlik) was
stated that Hamza supported travelers and passers-by from his own resources.
Only in the second part of the text, i.e. the one that was recorded during the
following list in 1533, when Hamza died, and when a freed slave was found
in the tekye working there as its guardian and manager, was mentioned the
tekye’s wakf tax-exempt in the defter, where all the immovable and movable
assets were mentioned as it was the case earlier. This means that Hamza only
after 1519 started the process of endowment and that he conducted before
his death, or before the next list. As it is well-known, a person could have
endowed only what he completely owned. Although the purpose of the tekye
was completely clear from the beginning, and although the čiftlik received
such a wide imperial muafijet (lit. translation from Turkish: privilege), it
was still not enough to establish a wakf. Hamza Dede must have received a
special document from the Tsar, the so-called temlīknama (lit. translation from
54 Ibid, 372.
55 According to some preserved customs, travelers could stay as guests in such hospices
for up to three days and nights, and nobody asked them where they came from and when
they would go. Such attitudes were usually introduced in the wakf’s records. We find
the same contents in the Karađoz Bey’ wakf record (i.e. Zajim Hajji Mehmed Bey) in
Mostar, composed on the 7-16th February 1570.
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Turkish: a deed of assignment), according to which the mentioned čiftlik (that
is, its part) was granted a full ownership. Only after the endowment of assets
was completed, or when it was registered at the Kadi’s office (most probably
the official Srebrenica Kadi) was issued a special document, the wakf’s record.
It, thus, happened during the Sultan Suleyman’s time. The preserved tradition
in the village Orlovići, that also connected the time of the establishment of
this wakf with the reign of Suleyman, was somewhat incomprehensible when
it was known that the tekye was erected in 1519 (during the reign of Selim).56
However, it is quite consistent with historical facts.
3. Hamza Dede’s heirs. There were no other data up to now on Hamza
Dede’s successor in the tekye and the administration of his wakf except the
one ones from the preserved tradition. According to it, next to Hamza Dede’s
grave in the very tekye lies his son Mustafa.57 This document changes that
opinion, because Mustafa was not Hamza’s son but his grandson.
During the list in 1533, Hamza Dede’s freed slave Hasan, son of
Abdulah, was found in the tekye, who “from the beginning managed the tekye
properly”, and managed the wakf’s čiftlik. Hasan was most probably first a
war prisoner, a Christian, his father’s euphemistic name points it out, and hid
his Christian origin. He could have arrived here, most probably, during the
Ottoman operations against Hungarians in the area, during the conquest of the
Hungarian Banovina Srebrenica (in 1512) the spread of the Ottoman čiftlik
all the way to the Sava River. He was either the prisoner of Sipahi Hamza
or was gifted to him. While working on Hamza’e estate, he was freed from
slavery, converted to Islam and took the name Hasan. Probably, he was Hamza
Dede’s student (in Turkish: murīd) who succeeded his master in the service.
He stayed connected to the tekye for a longer period of time, because his name
was mentioned in two lists: in 1533 and in 1548. His further whereabouts
remained unknown. His grave is not next to Hamza Dede’s.
Mustafa was, thus, a son of Hamza Dede’s daughter Indže (Bisera) (lit.
translation from Turkish: Pearl). He was found there during the list in 1548
together with the mentioned Hasan and both of them served in the tekye – they
hosted guests. Although Evlija (in 1664) did not mention his grave, Mustafa
was then, surely, dead for quite some time. Obviously, he was not alive in
1600, because he should have been mentioned in the list from that year. There
are military signs on his gravestone and, therefore, he was also a Sipahi –
before, or after 1548.
56 Compare: M. Hadžijahić, Tekije kraj Zvornika... POF X-XI, 1961, pp. 196-197.
57 Ibid, pp. 196-199.
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Kemal Nurkić

BOSNIAK-MUSLIM POPULATION OF THE HAJJI
ISKENDER QUART IN SREBRENICA IN THE MID-19TH
CENTURY
Summary
The Skender Quart is one of the oldest urban parts of the City of
Srebrenica. Since the medieval period, it nourished urban tradition and
represented a developed urban quart throughout the whole Ottoman period.
The paper deals in more detail with the characteristics of the Hajji
Iskender Quart of the City of Srebrenica in the mid-19th century, or more
precisely in 1850/51. There were no translated and source data on the more
detailed demographic, genealogical and other ethnological and sociological
characteristics of Hajji Iskender Quart in the mid-19th century so far. A detailed
overview of the previously unknown and unused data from the official census
of the population from 1850/51 is presented in this article.
The above census shows us the basic demographic, genealogical and
other sociological characteristics of the Hajji Iskender Quart in the mid-19th
centuries, such as the total demographic situation, i.e., the total number of
men, and detailed data on the male population of all houses in the Quart. All
men with the name, number of years, interest and frequent surnames in the
houses are listed.1 A short personal description is given for male adults.
Key words: the Hajji Iskender Quart, Srebrenica, the mid-19th century,
the census, the Ottoman Empire.

1

The then methodology of census registered only male members of households, and
number of houses, with basic characteristics of age, height, title, profession etc. The
reason probably lies in military needs. More on basic characteristics of census defter
from 1850/51 see in: K. Nurkić, Popis stanovništva mahale Crvena rijeka u Srebrenici
1850/51. godine, Monumenta Srebrenica, Knjiga 7, Tuzla-Srebrenica 2018, pp. 104-106.
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Introduction
The City of Srebrenica passed several phases of general, including
urban, development. Those phases depended on general social and historical
circumstances and consisted of periods of starvation, recovery and full
development. Immediately after 1459, Srebrenica became part of the powerful
Ottoman Empire.
During the second half of the 20th century, Srebrenica was several times
destroyed due to warfare.2 At the turn of the 15/16th century, circumstances
stabilized and Srebrenica gradually recovered. At the beginning of the 16th
century, the settlement Srebrenica received urban, economic and cultural
contours of the city and was proclaimed the City of Srebrenica. The first city’s
mosque was the Sultan Bayezid II Mosque built before 1512.3
At the site of the former market developed a city center as an Ottomanoriental equivalent to the old business center of the settlement. There were in
Srebrenica: military fortification with crew, the city center with shops, craft
shops and other public and commercial buildings, a mine, a traditional fair
square, many residential quarts, two mosques at the beginning of 16th century
The continuous growth of the City of Srebrenica from the end of
15th century culminated at the beginning of 17th century. In 1666, a famous
travel-writer Evlija Čelebija described Srebrenica as follows: ‘Since there is
silver mine in the hills of the city, it was named after it. The fort of the city of
Srebrenica is situated on the top of a red rock. It is a beautiful stone pentagonal
building that dominates the environment. There is a city commander, a crew
of around fifty soldiers and enough of ammunition. It was conquered by Fatih
himself. The city lies on a good location. Roofs of all eight hundred one-floor
and two-floor brick and beautiful houses are covered with shingle. There are
six quarts and six mosques with mihrab. The main is the Bayazid Mosque.
It is a simple old-style temple with one minaret and covered with cheremid.
There is one tekye, three elementary schools (sibyan meteb), one small inn and
seventy craft shops. There is also a small public bathroom (hamam) and there
2

3

“The best indicator of how unstable the Srebrenica area was in the period of 1410-1458,
lies in the fact that in that time, according to Jiriček, Srebrenica was once Hungarina, five
times Serbian, four times Bosnian and three times Ottoman.“ (E. Mutapčić, Duhovnovjerske prilike u Srebrenici i okolini u XV stoljeću, Monumenta Srebrenica, Knjiga 5,
Tuzla-Srebrenica 2016, pp. 15.)
More on city mosques in Srebrenica in: A. Đozić, Srebreničke džamije i imamska familija
Đozić, Zbornik radova naučnog simpozija Kulturno-istorijsko nasleđe Srebrenice kroz
vijekove, JU Arheološki muzej „Rimski muncipium“ Skelani-Srebrenica, 2012, pp. 146163.

is neither shopping mall nor other significant buildings, because it is a lonely
place in the interior of the country, far away from the main road’.4
Wars at the end of 17th century and during the 18th century, as well as
epidemics of diseases, crops failed and hunger left a trace in the stagnation of
urban development of the city of Srebrenica.

The Hajji Iskender Quart
One of the oldest parts of the city of Srebrenica was surely the one
that people and historical sources call the Skender Quart. It is one of central
parts of Srebrenica, which together with the Crvena Rijeka Quart directly
leans on urban and commercial center of Srebrenica, its Čaršija (lit. trans. city
center). These three quarts together present actually the most urban part of
Srebrenica from the ancient times until today.5 The Quart was named after its
main architectural, religious and cultural object there, i.e. the Hajji Skender
mosque. The mosque was erected by its founder Hajji Skender on the ruins of
St. Nikola’s church, the church of merchants from Dubrovnik from the Middle
Ages that was demolished by the Austrian army at the end of 17th century.6
In older sources and documents of the Ottoman origin, the name of
the quart is Iskender. The official name of the quart was Hajji Iskender in the
mid-19th century as well.
There is such a name in the document from 1870 where the Hajji
Iskender Quart in Srebrenica was mentioned.7
The area of today’s Skender Quart was inhabited for a long time, as
well as the city of Srebrenica itself. According to the remains of buildings
from the ancient period, and that are immediately next to the Skender Quart, in
the neighboring Petrič Quart, this area was inhabited since the ancient times.
The Skender Quart was surely inhabited in the late Middle Ages as well. There
are several medieval sites in the territory of the Quart. In the north-east part
4
5
6

7

Evlija Čelebi, Putopis, Sarajevo-Publishing 1996, pp. 99.
Adib Đozić, Rusmir Djedović, Monumenta Srebrenica, Knjiga 3, Tuzla-Srebrenica
2014, pp. 8.
More on development and building of city mosques in Srebrenica see in: Adib Đozić,
Gradske džamije Srebrenice, u: A. Đozić, E. Mutapčić, R. Djedović, Srebrenica kroz
minula stoljeća, knjiga 1, JU Zavod za zaštitu i korištenje kulturno-historijskog i
prirodnog naslijeđa Tuzlanskog kantona, Tuzla-Srebrenica, 2012, pp. 37-54.
Tufan Gunduz, Tuzlanski, Bijeljinski i Srebrenički Sidžil (1641-1883), Arhiv TK, Tuzla
2008, pp. 26.

165

of the Quart, below Donji Grad and the Bandera ridge and immediately above
the stance where the Križevica River originates, from the Crvena River and
Bijela River, and medieval Square, was the Dubrovnik church St. Nikola. Most
probably among the mentioned contents was also famous medieval Dubrovnik
colony with Trgovačka Street. All the above speaks about the significance of
urban development in the area of the Skender Quart even in the Middle Ages.8
During the 18th and 19th centuries, the Quart renewed and in that
period presented the largest quart in the City of Srebrenica. In the mid-19th
century, precisely in 1850, there were a total of 76 houses in the Skender
Quart.9

The Hajji Iskender Mosque and Waqf
The most important urban and cultural content of the Hajji Iskender
Quart in the mid-19th century was surely the Hajji Iskender mosque. It was
built after the demolition of the Catholic church Saint Nikola and the departure
of Catholics from Srebrenica together with the Austro-Hungarian army during
the Vienna war in 1683.
According to the calculations of the Skender mosque in Srebrenica
in 1890, the basic income as musakafat came from a rent in a significant
amount of 112 forints. The income from the waqf lands as mustagelat was 70
forints. The expenditures went as salaries of the imams and the muezzins of
the mosque, 112 and 43 Forints each, and the lighting of the mosque cost 15
Forints.
By the establishment of the land registry in the district of Srebrenica
in 1894, the waqf of the Hajji Iskender mosque in Srebrenica received the
significance of the estate.10 The building of the mosque with a site and a
yard on c. p. 362/2, with the area of 270m2, two parcels of graveyard next
to the mosque on c.p. 358/1 and 362/1, with the areas of 500 and 3.300 m2,
a graveyard situated across the river on c. p. 186 (called Komačevo mezarje
(lit. trans. Komarčev’s graveyard)) with the area of 7.300 m2, an arable land
Landića njiva (lit. trans. Landić’s meadow) on c.p. 159 with the area of 14.500
8

Adib Đozić, Rusmir Djedović, Monumenta Srebrenica, Knjiga 3, Tuzla-Srebrenica
2014. pp. 11-12.
9 BOA, Istanbul, NFS_d 05951, pp . 21.
10 Rusmir Djedović, Vakufi u gradu Srebrenici od 15. do 20. stoljeća, Baština sjeveroistočne
Bosne, broj 3/2010, Zavod za zaštitu i korištenje kulturno-historijskog i prirodnog
naslijeđa Tuzlanskog kantona, Tuzla.
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m2. The following properties in Čaršija also belong to the waqf, a shop on
c.p. 1/48, with the area of 15 m2 and an orchard on c.p. 1/484, with the area
of 1.700 m2. A larger area of land on Musala (on the north of the today’s
municipality building) also belongs to the waqf and it is in the status of a
graveyard.11 Those are parcels on c.p. 1/163, 1/152 and 118/1 with areas of
740, 2.540 and 12.560 m2.12
In 1901, the waqf of the Hajji Iskender mosque bought a parcel on c.p.
1/681, with the area of in 20 m2, from the Ibrahimagić family.13
In 1913, the waqf of the Hajji Iskender mosque received revenue from
the waqf’s lands and rents from shops in the amount of 250 Coronas. The
expenditure for the imam’s and muezzin’s payments was 160 and 80 Coronas,
respectively. The surplus was 10 Coronas. Ahmet-aga Pašagić was mütevelli
(lit. trans. a trustee if the waqf).14

The Hajji Iskender Quart List15
House No. 1.
1. Hasan Effendi a son of Hasan, tall and around 60 years old. Born in
1790.16
2. His son, Abdulhamid, 12 years old. Born in 1838.
House No. 2.
1. Hajji Ismail a son of Hasan, muhtar, tall and around 50 years old.
Born in 1800.
11

12
13
14
15
16

A graveyard (cemetery) was situated on the site of the present day city park and summer
garden. A part of the graveyard was relocated when the road was built. It was relocated on
the area of Musala. Later, during the Kingdom of Yugoslavia and a well-known robbery,
that is the abduction of Bosniak’s land, through the so-called agrarian reform, every trace
of the graveyard’s remains was lost. Various objects were built on the area of Musala and
the graveyard.
Cartridge 461, Volume X, The Land Registry in Srebrenica.
Cartridge 382, Volume VIII, The Land Registry in Srebrenica.
Proračun vakufa u Bosni i Hercegovini za godinu 1913, Sarajevo, pp.287.
BOA, Istanbul, NFS_d 05951, pp. 3.
For the sake of easier understanding, the year of birth and age, were not written in the
text according to the Hijrah calendar, as it was in the original document, but according
to the present calendar. The list was conducted in 1266 according to the Hijrah calendar,
that is in 1850/1851 according to the present calendar. There were recorded households
with numbers of male members and basic data on age, profession, title, and height.
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2. His son, Ibrahim, 12 years old. Born in 1838.
3. His son, Salih, 8 years old. Born in 1842.
4. His son, Murat, 4 years old. Born in 1846.
House No. 3.
1. Omer a son of Abdullah, medium built and 50 years old. Born in
1800.
2. His son, Sejdo, 12 years old. Born in 1838.
3. His son, Ahmed, 5 years old. Born in 1845.
House No. 4.
1. Hajji Rustem Bey a son of Pašo, tall and 50 years old. Born in 1800
in Visoko.
2. His son, Mustafa Bey, 11 years old. Born in1839.
House No. 5.
1. Hajji Salih Begović a son of Osman, a merchant, medium built and
67 years old. Born in 1783.
2. His son Ahmed, medium built, 41 years old. Born in 1809.
3. His son Osman, medium built, 34 years old. Born in 1816.
4. His grandson Abdullah son of Ahmed, 18 years old. Born in 1832.
5. His grandson Mustafa son of Ahmed, 5 years old. Born in 1845.
6. His grandson Hasan son of Ahmed, 1 year old. Born in 1849.
7. His grandson Alija son of Osman, 7 years old. Born in 1843.
House No. 6.
1. Osman a son of Mehmed, medium built and 46 years old. Born in
1804.
2. His son Salih, 1 year old.
House No. 7.
1. Sulejman Behrimović a son of Alija, medium built and 42 years old.
Born in 1808.
2. His son Mehmed, 8 years old. Born in 1842.
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3. His son Ahmed, 7 years old. Born in 1843.
4. His son Hasan, 5 years old. Born in 1845.
House No. 8.
1. Saddler Derviš Bošnjaković a son of Alija, tall and 31 years old.
Born in 1819.
2. His son Sulejman, 2 years old. Born in 1848.
3. His servant Mustafa son of Halil, 35 years old. Born in 1825.
House No. 9.
1. Memiš Kahvedži a son of Memiš, tall and 50 years old. Born in 1800.
2. His son Ibiš, tall and 30 years old. Born in 1820.
3. His son Sulejman, 18 years old. Born in 1832.
House No. 10.
1. Mustafa a son of Salih, medium built and 34 years old. Born in 1816.
House No. 11.
1. Hasan a son of Hasan, minor and 12 years old. Born in 1838.
2. His brother Abdullah, 8 years old. Born in 1842.
3. His brother Ahmed, 6 years old. Born in 1844.
House No. 12.
1. Hajji Sulejman a son of Osman, tall and 41 years old. Born in 1809.
2. His son Abdullah, 7 years old. Born in 1843.
3. His son Hasan, 5 years old. Born in 1845.
4. His son Jusuf, 3 years old. Born in 1847.
5. His servant Sulejman son of Mumin, 33 years old. Born in 1817.
6. His servant Sulejman son of Ismail, 23 years old. Born in 1827.
House No. 13.
1. Ibrahim a son of Abdullah, tall and 38 years old. Born in 1812.
2. His son Osman, 6 years old. Born in 1844.
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House No. 14.
1. Mustafa-aga a son of Ahmed, medium built and 33 years old. Born
in 1817.
2. His son Ahmed, 4 years old. Born in 1846.
3. His brother Salih, 25 years old. Born in 1825.
House No. 15.
1. Adem a son of Mustafa, medium built and 55 years old. Born in 1795.
2. His son Mustafa, medium built and 27 years old. Born in 1823.
House No. 16.
1. Mahmud a son of Mustafa, short and 45 years old. Born in 1805.
House No. 17.
1. Sulejman a son of Alija, short and 27 years old. Born in 1823.
2. His son Mehmed, 4 years old. Born in 1846.
House No. 18.
1. Hasan Spahija a son of Hasan, short and 12 years old. Born in 1838.
House No. 19.
1. Saddler Ismail a son of Mustafa, medium built and 30 years old.
Born in 1820.
House No. 20.
1. Mula Salih Đozić17 a son of Mustafa, medium built and 40 years old.
Born in 1810.
House No. 21.
1. Salih Helvadži a son of Abdurahman, medium built and 80 years
old. Born in 1770.
17 There were two meanings for a title “Mula“ in the Ottoman period. The first meaning
was an educated man with a general and recognized diploma at that time, and the second
meaning referred to the highest title of Sharia kadi/judge. In the latter case, it was the
title of respectable, educated man because three men with the title “Mula“ were recoded
in the list. There could be only one kadi/judge with the title “Mula“ in a city.
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2.
3.
4.
5.

His son Mehmed, 28 years old. Born in 1822.
His son Mustafa, 21 years old. Born in 1829.
His son Hasan, 15 years old. Born in 1835.
His grandson Alija son of Mehmed, 2 years old. Born in 1848.

House No. 22.
1. Imam Adem Helvadži a son of Hasan, medium built and 40 years
old. Born in 1810.
2. His son Osman, 10 years old. Born in 1840.
House No. 23.
1. Muezzin Ibrahim a son of Husejn, medium built and 28 years old.
Born in 1822.
2. His son Mustafa, 1 year old. Born in 1849.
House No. 24.
1. Ismail Đozić a son of Mustafa,18 tall and 50 years old. Born in 1800.
2. His son Mustafa, 20 years old. Born in 1830.
3. His son Hasan, 6 years old. Born in 1844.
House No. 25.
1. Mustafa a son of Fejzulah, medium built and 37 years old. Born in
1813.
2. His son Salih, 4 years old. Born in 1846.
House No. 26.
1. Omer Babić a son of Hajji Mehmed, tall and 50 years old. Born in
1800.
2. His son Ahmed, 4 years old. Born in 1846. His son Salih, 1 year old.
Born in 1849.
18 In addition to the two Đozić families who lived in the Hajji Iskender Quart, the family
of Abdullatif Đozić, born in 1790, with four male children lived in the Crvena Rijeka
Quart at that time. See more in: K. Nurkić, Popis stanovništva mahale Crvena rijeka u
Srebrenici 1850/1851. godine, Monumenta Srebrenica, knjiga 7, Tuzla-Srebrenica, 2018,
pp. 107.
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House No. 27.
1. Salih Hublić a son of Memiš, medium built and 35 years old. Born
in 1815.
2. His brother Derviš, 33 years old. Born in 1817.
3. His brother Sulejman, 15 years old. Born in 1835.
4. Mehmed son of Derviš, 4 years old. Born in 1846.
5. Mustafa son of Derviš, 1 year old. Born in 1849.
House No. 28.
1. Ismail a son of Ismail, short and 50 years old. Born in 1800.
House No. 29.
1. Osman Siručić a son of Mustafa, tall and 40 years old. Born in 1810.
His son Mustafa, 15 years old. Born in 1835.
2. His son Salih, 8 years old. Born in 1842.
3. His son Alija, 7 years old. Born in 1843.
4. His son Ibrahim, 2 years old. Born in 1848.
House No. 30.
1. Omer Siručić a son of Ismail, medium built and 41 years old. Born
in 1809. Godine
2. His son Ismail, 20 years old. Born in 1830.
3. His son Mehmed, 10 years old. Born in 1840.
4. His son Ibrahim, 6 years old. Born in 1844.
5. His son Pašo, 4 years old. Born in 1846.
House No. 31.
1. Salih-aga Saračić a son of Ismail, tall and 50 years old. Born in 1800.
2. His son Hasan, 20 years old. Born in 1830.
3. His son Mustafa, 12 years old. Born in 1838.
4. His son Sulejman, 11 years old. Born in 1839.
5. His son Abdulah, 9 years old. Born in 1841.
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House No. 32.
1. Mustafa Suručić a son of Abdulah, medium built and 41 years old.
Born in 1809.
2. His son Abdulah, 3 years old. Born in 1847.
House No. 33.
1. Halvadžija (lit. trans. confectioner) Abdulah a son of Ahmed,
medium built and 40 years old. Born in 1810.
House No. 34.
1. Spahija Alija Siručić a son of Ibrahim, medium built and 33 years
old. Born in 1817.
2. His son Ibrahim, 1 year old. Born in 1849.
House No. 35.
1. Mehmed Begzadžić a son of Mustafa, a tailor, tall and 34 years old.
Born in 1816.
House No. 36.
1. Ibrahim Begzadić a son of Mustafa, a tailor, tall and 36 years old.
Born in 1814.
2. His brother Sulejman, 34 years old. Born in 1816.
3. His brother Salih, 30 years old. Born in 1820.
4. His son Ahmed, 4 years old. Born in 1846.
House No. 37.
1. Sulejman Siručić a son of Ibrahim, tall and 40 years old. Born in
1810.
2. His son Salih, 1 year old. Born in 1849.
House No. 38.
1. Šaban Džananović a son of Mustafa, tall and 23 years old. Born in
1827.
2. His step-son Hasan son of Mustafa, 10 years old. Born in 1840.
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House No. 39.
1. Omer a son of Abdulah, a captain, tall and 30 years old. Born in 1820.
2. His son Nazif, 13 years old. Born in 1837.
3. His son Mustafa, 1 year old. Born in 1849.
House No. 40.
1. Mula Mehmed Hodžić a son of Mustafa, medium built and 60 years
old. Born in 1790.
House No. 41.
1. Abdulah Bak(ć)ić a son of Hasan, short and 28 years old. Born in
1822.
House No. 42.
1. Omer Patković a son of Fejzulah, medium built and 64 years old.
Born in 1786.
2. His son Alija, 20 years old. Born in 1830.
3. His son Ahmed, 15 years old. Born in 1835.
House No. 43.
1. Abdulah Tufekči a son of Abdulah, a soldier, short and 48 years old.
Born in 1802.
2. His son Mustafa, a soldier and 20 years old. Born in 1830.
House No. 44.
1. Spahija Abdulah Efendić a son of Mehmed Effendi, medium built
and 70 years old. Born in 1780.
2. His son Mehmed, 30 years old. Born in 1820.
3. His son Abdulah, 20 years old. Born in 1830.
4. His son Sulejman, 15 years old. Born in 1835.
5. His son Salih, 5 years old. Born in 1845.
6. His grandson, Mustafa son of Mehmed, 2 years old. Born in 1848.
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House No. 45.
1. Hasan Efendić a son of Jusuf, short and 20 years old. Born in 1830.
2. His brother Ismail, 15 years old. Born in 1835.
House No. 46.
1. Spahija Jusuf Efendić a son of Jusuf, short and 28 years old. Born
in 1822.
House No. 47.
1. Spahija Hašim Efendić a son of Mustafa, short and 14 years old.
Born in 1836.
House No. 48.
1. Mehmed Duvnić a son of Mustafa, a tailor, medium built and 40
years old. Born in 1810.
2. His son Salih, 10 years old. Born in 1840.
3. His son Abdulah, 3 years old. Born in 1847.
House No. 49.
1. Adem Ramić a son of Ahmed, medium built and 33 years old. Born
in 1817.
2. His son Sulejman, 13 years old. Born in 1837.
3. His son Ahmed, 4 years old. Born in 1846.
House No. 50.
1. Muharem Kovačević a son of Mustafa, a tailor, short and 20 years
old. Born in 1830.
House No. 51.
1. Mustafa a son of Hasan, tall and 65 years old. Born in 1785.
2. His nephew Osman son of Agoš, 20 years old. Born in 1830.
House No. 52.
1. Kahvedži (lit. trans. coffee shop owner) Omer a son of Abdulah,
medium built and 60 years old. Born in 1790.
2. His son Abdulah, 21 years old. Born in 1829.
175

House No. 53.
1. Hasan Šućurović Hasan a son of name illegible, medium built and
31 years old. Born in 1819.
House No. 54.
1. Sarajli Ibrahim a son of Hajji Jahja, medium built and 25 years old.
Born in 1825.
2. His son Latif, 1 year old. Born in 1849.
House No. 55.
1. Sahadžija (lit. trans. watchmaker) Omer a son of Abdulah, tall and
31 years old. Born in 1819.
House No. 56.
1. Ibrahim Ikan a son of Salih, tall and 70 years old. Born in 1780.
2. His son Hasan, a shoemaker, 29 years old. Born in 1821.
3. His grandson, Mustafa a son of Hasan, 1 year old. Born in 1849.
House No. 57.
1. Husejn a son of Sulejman, short and 30 years old. Born in 1820.
Deals with tobacco.
2. His son Ibrahim, 1 year old. Born in 1849.
House No. 58.
1. Ismail Memišagić a son of Memiš, medium built and 40 years old.
Born in 1810.
2. His brother Sulejman, a shoemaker, 33 years old. Born in 1817.
House No. 59.
1. Ferhad a son of Sulejman, medium built and 50 years old. Born in
1800.
2. His step-son, Alija a son of Fejzulah, 25 years old. Born in 1825.

176

House No. 60.
1. Sejfulah Šećević a son of Alija, medium built and 32 years old. Born
in 1818.
2. His son Abdulah, 1 year old. Born in 1849.
House No. 61.
1. Ibiš Talal a son of Alija, short and 33 years old. Born in 1817.
2. His son Mustafa, 6 years old. Born in 1844.
3. His son Sulejman, 4 years old. Born in 1846.
House No. 62.
1. Mustafa Zilčić a son of Hasana-aga, 8 years old. Born in 1842.
House No. 63.
1. Salih Bašagić a son of Sulejman, medium built and 20 years old.
Born in 1830.
2. His son Alija, 1 year old. Born in 1849.
House No. 64.
1. Abdulah Čauš a son of Mula Jusuf, tall and 44 years old. Born in
1806.
2. His son Sulejman, 9 years old. Born in 1841.
3. His brother-in-law, Salih son of Hasan, 24 years old. Born in 1826.
House No. 65.
1. Barutdžija (lit. trans. gunpowdermaker) Osman a son of Ahmed,
medium built and 23 years old. Born in 1827.
House No. 66.
1. Barutdžija (lit. trans. gunpowdermaker) Mustafa a son of Ahmed,
tall and 20 years old. Born in 1830.
2. His son Ahmed, 8 years old. Born in 1824.
3. His son Sulejman, 3 years old. Born in 1847.
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House No. 67.
1. Barber Osman a son of Jusuf, short and 70 years old. Born in 1780.
House No. 68.
1. Salih Suručić a son of Ibrahim, tall and 20 years old. Born in 1830.
2. His brother Abdulah, 15 years old. Born in 1835.
House No. 69.
1. Abdulmumin a son of Memiš, tall and 35 years old. Born in 1815.
2. His step-son Selim Kurtić son of Mustafa, 20 years old. Born in 1830.
3. His brother Husejn a son of Mustafa, 18 years old. Born in 1832.
House No. 70.
1. Kahvedžija (lit. trans. coffee shop owner) Salih a son of Mehmed,
medium built and 25 years old. Born in 1825.
House No. 71.
1. Adil Mujanović a son of Ibrahim, tall and 30 years old. Born in 1820.
2. His son Mustafa, 1 year old. Born in 1849.
House No. 72.
1. Hajji Sulejman Okanović a son of Osman, medium built and 32
years old. Born in 1818.
House No. 73.
1. Osman Kovačević a son of Ahmed, medium built and 20 years old.
Born in 1830.
2. His brother Salih, 17 years old. Born in 1833.
House No. 74.
1. Krojač (lit. trans. a tailor) Abdulah, father’s name is illegible, medium
built and 33 years old. Born in 1817.
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House No. 75.
1. Salih Siručić a son of Ibrahim, medium built and 22 years old. Born
in 1828.
2. His brother Abdulah, 12 years old. Born in 1838.
House No. 76.
1. Ishak Skenderović a son of Osman, medium built and 50 years old.
Born in 1800.
Conclusion
The presented data explicitly confirm that there were a total of 76
houses in the Hajji Iskender Quart, present day’s name Skender Mahala (lit.
trans. the Skender Quart), in the town of Srebrenica in the mid-19th century.
There was a mosque with an imam, a muezzin and a muhtar (lit. trans. a reeve)
in the quart. The structure of the Quart population was extremely developed,
which could be seen through the structure of occupations, professions, the
level of education and economic power. All structural layers of the BosniakMuslim society lived in the Quart, from the simplest occupations such as
household help (household assistants), through craftsmen such as barbers,
hairdressers (dressmakers), saddlers, tailors, coffee shop owners, bellmen,
watchmakers, gunpowder makers and others, as well as soldiers with military
titles such as “juzbaša”, today’s rank of captain, and the noble titles “Bey”,
“Aga” and “Spahija” and the highest educational titles “Mula”. Two people
had the title “Mula”, one from the Đozić family and the other from the Hodžić
family. There were five spahijas, of which three were from the Efendić family,
one from the Siručić family and one without a family surname. There were
two agas, one from the Siručić family and the other without a surname. There
were also six hajjias in the Quart, which is a sign that the pilgrimage to the
holy Mecca was not rare there at that time. Only one citizen bore the title of
Bey, Hajji Rustem Bey, a son of Pašo. It could not be determined whether he
was the ancestor of the Rustambegović family.
The Siručić family owned the majority of houses in the Quart, i.e. a
total of eight. The Efendić family owned four, and spahijas owned three.19 The
following families owned two houses each: Begzadić, Đozić and Helvadži.
19 Spahijas were the elite part of the cavalry in the Ottoman army, for which, as compensation
from the state, they acquired the use of large landed property called spahiluci, but they
had the obligation to respond to the call after the summons.
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All other listed families owned one house each. As we previously emphasized,
in 76 houses in the Hajji Iskender Quart lived 185 male residents, 77 adults,
64 minors, 36 elderly, 5 professional soliders and 3 in the army. A part of
the Iskender Quart leaning on Čaršija contained objects that were functioning
within Čaršija. Those were craft shops.
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IN MEMORIAM

IN MEMORIAM: HATIDŽA MEHMEDOVIĆ
One of the weaknesses of Bosniak collective memory is that we do not
leave any written traces of the recorded memories of significant personalities
from our further and closer past. The result is, to a large extent, the repression
of the anti-Bosnian and anti-Bosniak ideologies, above all the hegemonies, in
which the Bosniaks live for more than two centuries. One of the Bosniak heroines who bravely, courageously and selflessly opposed the denials of genocide
against the Bosniaks in the UN Protected Zone Srebrenica in July 1995, and
the great activist for keeping and spreading the truth about the same genocide
was Hatidža Mehmedović. Unfortunately, on July 22nd this year will be a
year since Hatidža passed away. For this reason, this time, we will highlight
the most important details from her biography and biography of her family,
because this Hatidža deserved it with her overall struggle, not only for the
victims of genocide, but also for the affirmation of the Bosniak nation and the
state of Bosnia and Herzegovina.
Hatidža (Džidža) Mehmedović, a daughter of Suljo Bektić
and Abida, née Đozić, was born on
1 March 1952 in the village Bektići,
local community Sućeska, the Municipality of Srebrenica. After a severe disease, she passed away on 22
July 2018, at the age of sixty-seven.
Hatidža’s parents were: Suljo (Huso) Bektić (1899-1966), a
Hadtidža Mehmedović (1952 – 2018)
respectable host from the village
Bektići. Suljo married twice, and his first wife died. He had a son Sulejman
from the first marriage and he was killed during the Second World War and
a daughter Bida, who died when she was a child. After his first wife’s death,
he married Abida (Vehbija) Đozić (1912-1989). Suljo and Abida gave birth to
seven children during their marriage, and five daughters: Nura, (1935-1959),
Šuhra, (1939-2015) Zada, (1943-2019), Zumra, (1948-) and Hatidža, (19522018), and two sons: Hamed (1937-1995) and Edhem (1941-1995). Hamed
and Edhem were killed in the genocide against Bosniaks in 1995. Hamed’s
remains were found and buried in the Memorial Center in Potočari, and Edhem’s remains are still not found.
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Hamed (Suljo) Bektić was married to Habiba née Mustafić. They had
five children, three daughters: Šuhra, who died when she was a child, Besida
and Sabina, and sons: Sadik and Basim. Sabina nursed Hatidža with a lot
of attention and effort while she was ill. Sabina replaced her daughter that
Hatidža did not have.
Edhem (Suljo) Bektić, was married to Rejha née Đananović and
had five children, daughters: Zumra and Jasmina and sons: Suljo, Halid and
Hamdija. Edhem and his son Halid are victims
of the 1995 genocide. Their remains are still not
found. Suljo (Edhem) Bektić (1970-1992) was
killed as a very brave soldier of the Army of Bosnia
and Herzegovina in 1992. He was buried in the
family cemetery in Bektići.
Hatidža’s sisters Šuhra, Zada and Zumra
were married and had their own families. Šuhra
was married to Alija (Mehmed) Pašalić, (19351994) from Srebrenica and had children: Zumreta,
Hajreta, Mehmed, Samil and Muhamed. Mehmed
and Muhamed were killed in the 1995 genocide.
Suljo Bektić
Their remains were found and buried in the
(1970
- 1992.)
cemetery of the Memorial Center. Zada, Hatidža’s
second sister, was also married into the Pašalić
family, precisely, to Šefik (Mehmed) Pašalića, (1941-1979), a brother of Alija
Pašalić and they had four children: Aida, who died as a child, Zekerijah, Sabera
and Azem. The third Hatidža’s sister Zumra was
married to Rizo Beganović from Srebrenica. They
had two children: a son Asim and a daughter Fatima.
Rizo Beganović is a victim of the 1995 genocide.

Abdulah Mehmedović
(1952 – 1995)
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Hatidža married to Abdulah Mehmedović
(1952-1995) from the village Staroglavice, local
community Sućeska. Abdulah was a son of Aza and
Salko Mehmedović. They later built a house in the
suburban settlement Vidikovac, the Municipality of
Srebrenica. They had two sons: Azmir (1974-1995)
and Almir (1977-1995). Both of Hatidža’s sons and
husband Abdulah were killed in the genocide against
Bosniaks in 1995. The remains of Hatidža’s sons
and husband were found, identified and buried in the

cemetery of the Memorial
Center in Potočari. In
addition to Hatidža’s two
sons and a husband, her
two brothers, two nephews
(from her sisters), one
nephew (from her brother)
and a brother-in-law (her
sister’s husband) were
killed in the genocide.
One
nephew
(her
brother’s son) was killed
Almir Mehmedović
Azmir Mehmedović
as a soldier of the Army of
(1977-1995.)
(1974-1995)
Bosnia and Herzegovina.
Therefore, nine victims of
genocide from Hatidža’s family, and the saddest part both sons, thus, Hatidža
Mehmedović’s work will preserve memory of her, and that was an unselfish
struggle for the truth about the genocidal suffering of Bosniaks from Srebrenica
and Bosnian Podrinje in 1995.
Hatidža Mehmedović returned to Srebrenica in 2003, established
the non government organization ”Majke Srebrenice” (lit. trans. Mothers
of Srebrenica), which she presided from its founding until her death as the
most active member. Fazila Efendić née Mustafić, another Srebrenica’s
heroin, whose husband Muhamed and son Fejzo were killed in the genocide,
succeeded her as a president.
Let us recall on this occasion of some very important views and
opinions of Hatidža Mehmedović, which she gave to the Bosnian and world
public through interviews, statements or speeches marking the anniversary of
genocide and which were recorded by the media.
While struggling for justice among people and the truth about the
genocide against Bosniaks, Hatidža said: “I will always fight for justice and
the truth as long as I shall live. All my wealth was buried in the Memorial
Center in Potočari, my Azmir and Almir. They, and all the innocent victims
of the war, give me the strength to fight. I hope that no child will ever stand
in front of a line that will shoot him. It is difficult to describe how sad it is to
know that someone has killed your child, and you do not know why he was
killed. That is why we have to fight for the truth and justice.”... “All I had was
killed. And I was killed when they killed my children. There are as many as I
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am in Bosnia and Herzegovina. You can imagine how it feels to spend Bayram
(Eid-Mubarak) when there is no one to open your door, when birthdays of my
children come, and they are gone. My agony will never stop. I was sentenced
when my children were killed. My soul, if it could have been opened, the grief
would have covered the whole world. “
Hatidža also talked about the ideology of genocide and its political
creations and in her views was unequivocal. H. Mehmedović said: “The name
Republic of Srpska itself says that there is only place for one people here. Here
is the pure domination of one nation over another. The problem is that the
ideology that did what it did during the war still lives in this entity. Someone
had to be an ideologue, someone had to sign, and someone had to realize. The
Republic of Srpska was created in blood and genocide, prosecution and rape.
They want to tell us we killed you and we kill you every day. How am I to
accept this entity. It is known how it was made, in blood, killing, genocide.
But I am not the one who should talk about it, but politicians who could and
should do much more for this country.”
Giving her opinion on the announcement of the event “Petrovdan
Days” in 2012, when a football match was scheduled, while 520 victims of
genocide were being prepared for burial, Hatidža Mehmedović said: “It is not
a concert, nor a ceremony, it is salt on our wounds. These are provocations.”
Hatidža did not oppose anyone’s right to celebrate their religious holidays
in accordance with their religious regulations, but “not exactly at the time
when the victims of genocide are buried.” “Everyone should practice their
customs as their religion requires, but it must not be on that day exactly. The
preparation of such events is actually a celebration of genocide. “
In the collection “Himna poraženih” (lit. trans. The Anthem of the
Defeated), the writer Mile Stojić wrote a poem HATIDŽA, dedicated to
Hatidža Mehmedović.
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HATIDŽA
„Hatidža govori:
„Sanjam ih. Zovem ih. Tražim ih.
Dođu mi u san i ja kažem:
‘Ljubi vas majka, sanjam li ja ovo
Ili ste se vi stvarno vratili?’
Oni kažu: ‘Došli smo, majko,
Ne sanjaš.’ A onda se probudim
Sama, nigdje nikoga“.“
“(Lit. trans.
“Hatidža says:
“I dream of them. I am calling them. I am looking for them.
They come to me in a dream and I say:
‘Mother loves you, am I dreaming this?
Or did you really come back?’
They say: ‘We came back, mother,
You are not dreaming.’ And then I wake up
All alone, no one is there.””
The fact that in Hatidža’s heart and soul lived, despite the inevitable
pain and injustice, only love and the desire for justice and truth without any
hatred or desire for revenge, is testified the best through her own words, and
which can and should be the message and the rule of life for all of us in Bosnia
and Herzegovina: “We do not need revenge, but the truth and justice for the
future of the children who will come.” Rest in Peace, dear Hatidža.
Adib Đozić
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